OCR CORE COMPETENCY
STAGES OF A DEPENDENCY AND NEGLET 
PART  1

GROUP EXERCISE
(understanding different roles/positions makes you a better advocate)

I.  FACTS

[bookmark: _GoBack]CURRENT SITUATION

This case was brought to the attention of the Department due to a recent domestic violence incident, as well as relevant history.  First, this case involves a domestic violence incident involving Respondent Mother and Respondent Father 1.  During the domestic violence incident, Respondent Mother and Respondent Father 1 began arguing.  The argument escalated and Respondent Father 1 threw a hammer in Respondent Mother’s direction.  The hammer missed Respondent Mother but made a large hole in the wall.  Respondent Father 1 then took off and drove recklessly around the neighborhood, according to witnesses.  Neighbors heard the argument and called the cops.  When initially interviewed, Respondent Mother indicated to law enforcement that Respondent Father 1 had been drinking and smoking marijuana prior to the fight, but she later denied saying that.  Law enforcement did not test Respondent Mother or Respondent Father 1 for alcohol or drug use.  

Two children, Slade (8) and Thor (6) (who are Respondent Mother’s biological children, but not Respondent Father 1’s biological children) were present and witnessed the entire domestic violence incident.  Additionally, Respondent Mother was pregnant with Respondent Father 1’s child during the incident.  The parent’s daughter, Precious Darling, was born 1 week after the domestic violence incident, but prior to filing of the Petition.  

As a result of this incident, Respondent Father 1 was charged with Assault; Felony Menacing; Assault 3; Criminal Mischief; and three counts of Child Abuse.  Wanting to get his criminal issues over with quickly (in the hopes of being able to return to the family home sooner), Respondent Father 1 pled guilty to Assault 3 after the Petition was filed but before the Adjudication Hearing.  As part of the plea, Respondent Father 1 was ordered to complete a domestic violence evaluation and follow recommendations, and not to possess or consume alcohol or drugs including marijuana.  A protection order was put into place which: 1) prevented contact between Respondent Mother and Respondent Father 1, except for joint parenting contact at the home of Respondent Mother’s parents; and 2) required Respondent Father 1’s parenting time with the children be supervised.  To date, this protection order has not been modified, although Respondent Mother and Respondent Father 1 ask for modification at every criminal and dependency and neglect hearing.  

In addition to the recent domestic violence incident, there are concerns that Precious Darling was drug-exposed in-utero.  Respondent Mother admitted to the use of marijuana during her pregnancy to the medical professionals who treated her and the child when she was admitted to the hospital.  Additionally, upon questioning by the Department’s worker who responded to the referral, Respondent Mother admitted to smoking two joints a day during her pregnancy.  Finally, the meconium test on the minor child showed positive for marijuana use (also referred to as 9-carboxy-THC on the test).  Respondent Mother has stated that she was using the marijuana for medical purposes, specifically seizures, but the Department has never received a copy of a prescription for marijuana use or a copy of a valid “red card” pursuant to Colorado’s medical marijuana laws.  In fact, the Department has received no substantiated evidence that Respondent Mother’s marijuana use was sanctioned by a medical professional, much less that it was sanctioned with the knowledge that she was pregnant with a child.  

	The Department does not have much information about Thor and Slade’s father (Respondent Father 2).  He lives out-of-state and has only visited the children a few times.  Respondent Father 2 currently states that he’d be interested in parenting Thor and Slade, but only if Respondent Mother “doesn’t get her act together.”

PAST SITUATION

Two years prior to the birth of Precious Darling, Respondent Mother was involved in a dependency and neglect case involving her older children, Slade and Thor.  That case was initiated because of another domestic violence incident (in which Respondent Mother was the perpetrator), during which Respondent Mother took off and left the children with a neighbor she hardly knew for over 24 hours.  During the course of that case, the Department and GAL identified Respondent Mother’s mental health as being the most significant concern.  No psychological testing was conducted in that case, but the prior caseworker and GAL report that Respondent Mother’s behavior and speech was erratic.  Although Respondent Mother made minimal progress on her treatment plan requirements, attending individual counseling only a handful of times, but the children never appeared to be in danger.  In that case, it was reported that Thor did well in school behaviorally and academically, although he seemed parentified, while Slade struggled, acting out at school.  After six months, the case was closed.  The various parties would dispute whether it closed successfully or not. 

Although Respondent Father 2 was a party to this prior dependency and neglect case involving Slade and Thor, he did not actively participate in that case (appearing by telephone only once).  Because Respondent Father 2 never seemed interested in parenting the children, the Department did not include him on a treatment plan in that case.  

Eight years ago, Respondent Father 1 was involved with the Department through a voluntary case based upon a DUI in which he had a child from a different relationship, Tarzan (12), in the vehicle with him.  

ADJUDICATION

The Department is seeking the adjudication of all of the children as dependent and neglected in order to get much-needed services in the home, but is not seeking out-of-home placement at this time.  To date, all of the parents have denied any wrong-doing and have rejected participating in any voluntary services.  They have all requested a jury trial.   



ADJUDICATION EXERCISE

Department Group (Red Group)

1. What grounds for adjudication would you allege in the Petition?

2. Who have you named as parties?

3. What witnesses would you subpoena for the jury trial?

Guardian Ad Litem Group (Orange Group)

1. Are you for or against out of home placement at this time?  If for, what facts support your position?  If against, what protective orders would you like to see entered at this time, if any?

2. What additional investigation would you like to conduct between now and the adjudication hearing?

3. The Department is considering a “no-fault” adjudication for one or both parents (to avoid a jury trial).  Do you have a position and why?

Judge Group (Purple Group)

1. You think the parties should be able to settle this case short of trial.  What do you do to promote this resolution?

2. It looks like the case is going to a jury trial.  What do you do to prepare for the trial?

3. At trial, the Department and GAL ask that the jury be able to hear information regarding Respondent Father’s voluntary case based upon the DUI from eight years ago.  How do you rule, and what rules of evidence do you cite in support? 

Respondent Father 1 Counsel Group (Grey Group)

1. You know your client is going to lose at adjudication, but he doesn’t think he’s done anything wrong and wants a jury trial?  What do you advise your client and why?

2. In pre-trial motions, you argue that there are new elements that the Department must prove, which it has not alleged.  What are those new elements?

3. What type of information would you want to gather from prospective jurors in voir dire?

Respondent Mother Counsel Group (Green Group)

1. Your client swears she’s using the marijuana based upon her doctor’s orders, and that since marijuana is legal in Colorado, this shouldn’t be a reason for the Department to become involved in her family again.  She also believes it’s good for babies in utero per “ganjababies.com”.  Do you use any of this as a defense at the adjudication hearing and, if so, why?

2. Given your client’s “issues”, you really don’t want her to take the stand at the adjudication hearing.  What, if anything do you do pre-trial, to avoid this possibility?

3. The Department has filed a summary judgment motion against both parents in this case.  What arguments do you use to respond to this motion?

Respondent Father 2 Counsel Group (Blue Group)

1. What are the major arguments do you plan on making at the jury trial, so that no adjudication of Slade and Thor occurs in relation to your client?

2. What evidence, if any, will you try to keep from the jury?  On  what grounds?

3. On one-on-one meetings with your client, what are the pros of entering an admission are you discussing with your client before the jury trial?

Jury Group (Yellow Group)

1. During voir dire, the attorneys have begun giving hints to their respective roles in this case, and things that happened.  Who, if anyone, do you initially feel aligned with and why?

2. During the presentation of evidence, the attorneys have nearly put all of you to sleep.  What could they have done different to keep your attention better?

3. What piece of evidence would you really want to see or know more about to be able to make up your mind whether the children meet the legal standard for dependent/neglected children?
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