Permanency Planning Hearings
1. Resources
a. Statutory Authority:  
i. C.R.S. § 19-3-702
ii. 42 U.S.C. § 675 (5) (c)
b. GRID:  H105-126  (Include checklist??)

2. Time Frames: 
a. EPP cases – Initial Permanency hearing for a child under 6 must occur within 90 days of the disposition
b. Non EPP Cases – Initial Permanency Hearing shall occur as soon as possible after disposition but must occur within 12 months after child placed out of his or her home.
c. If Court finds that no reasonable efforts are required under C.R.S. § 19-1-115(7) or that no appropriate treatment plan can be devised pursuant to C.R.S. § 19-3-508(1)(e)(I) a Permanency Hearing shall occur within 30 days of that finding to consider in and out of state placement.
d. Subsequent Permanency Hearings shall occur at least every 12 months or sooner if the Court deems necessary.

3. Notice of Permanency Hearing 
a. The Court is required to issue a notice for the hearing to all parties and the placement of the child.  
i. Note – ICWA does have specific notice requirements.  See 25 U.S.C. § 1912(2) and GRID ICWA Fact Sheet

4. Participation in the Hearing
a. Parties & Others
i. Parents, children, relative caregivers, foster parents or pre-adoptive parents must be able to participate in the hearing or it is not considered a Permanency Hearing.  See C.R.S. 19-3-702(1.5), People ex rel M.B, 70 P.3s 618, 623 (Colo. App. 2003)
ii. Practice Tip – review notices to ensure that all parties were noticed correctly and discuss with the caregiver whether they would like to appear and what they can expect at this hearing.  


b. Children
i. The Court is required to consult with the child in an age appropriate manner regarding the child’s permanency plan.   See C.R.S. § 19-3-702(3.7)
ii. Practice Tip – the statute is not clear what is meant by consultation in an age appropriate manner. Courts in different jurisdictions approach the participation of children differently.  Some will require children of a certain age or maturity to be present, others will take the child’s position from the GAL to meet this requirement.   GAL should be consulting with the children regarding the permanency plan and participation in the hearing.  If child wants to be present and GAL believes it to be in the child’s best interest, GAL should be advocating for the child to attend and work to facilitate the participation of the children. 
 
c. Burden of Proof
i. Standard is Best Interest of Child, burden is preponderance of the evidence.  See GRID H116 & People ex rel. R.W., 989 P.2d 240, 243 (Colo. App. 1999)

d. Required Findings – C.R.S. § 19-3-702(3.5)(a)-(d)
i. Whether procedural safeguards to preserve parental rights have been applied in any change in the child’s placement or visitation.
ii. Whether Reasonable Efforts have been made to finalize the permanency plan in effect at the time of the hearing.
iii. If the child is in an out of home placement, whether continued placement out of state remains appropriate and in the child’s best interest.
iv. If the child is sixteen or older, whether the permanency plan includes independent living services

e. Permanency Goals - C.R.S. § 19-3-702(4) & GRID H118
i. Return home 
1. Can be a concurrent goal
ii. Adoption (relative or non-relative)
1. If the court finds that the child cannot be returned home and not likely to return home in the next 6 months, the court may order the Department to show cause why the case should not be set for termination 
iii. Legal Guardianship/Allocation of Parental Responsibilities
iv. Other Planned Permanent Living Arrangement

f. Concurrent Planning 
i. the court can enter concurrent permanency goals

g. Placement determinations at Permanency Hearing – C.R.S. § 19-3-702(9) & GRID H124
i. The court may make placement decisions at the hearing, in addition to any “relevant information,” the statute outlines various considerations in removing the child from the current placement 
1. The ICWA placement preferences that apply to a permanency hearing

h. Considerations for hearing
i. What is most appropriate goal 
ii. What are child’s wishes for permanency? 
iii. Does the child want to attend and it is in their best interest to attend?
iv. Sibling presumption for placement
v. An order from a permanency hearing is not appealable order unless it is a termination of parental rights or change in permanent custody

Termination of Parental Rights hearing
1. Resources
· Statutory Authority – C.R.S. §§ 19-3-602, 19-3-603, 19-3-604
· GRID H147-181 
2. Notice 
· Specific Notice requirements including date, time of hearing, right to counsel, requirement that any request for placement by relatives shall be made within 20 days of the filing of the Motion.  C.R.S. § 19-3-602 (1) 
· Notice must be given to all parties, GAL and placement of the child. The placement provider must inform the child about the upcoming permanency hearing.  If the foster parent, pre-adoptive parents or relatives who make a written request to have notice will receive a written notice. C.R.S § 19-3-502(7), § 19-3-507(5)(c)

3. Filing of Motion 
· Either People or GAL can file Motion.  See People in Interest of M.N., 950 P.2d 674 (Colo. App. 1997)
i. NOTE – where a child is receiving IV-E funds and has been in foster care 15 of most recent 22 months, the Department must file or join in a Motion to Terminate the Parent-Child Relationship unless the child is placed with relatives, the Department has documented compelling reasons why a Termination of Parental Rights is not in the Child’s best interest, or the department has failed to provide reasonable efforts in accordance with the case plan.  42 U.S.C. §675(5)(E)  
ii. NOTE – could a intervenor file after AM
· Statute requires “re-appointment” of GAL for purposes of termination.  In practice GAL is still normally involved and so there is not usually a formal re-appointment.  C.R.S. § 19-3-602(3).
· Motion also must be filed 30 days before a hearing
i. NOTE – Parents have a right to the appointment of an independent expert, providing more than 30 days notice helps avoid a continuance for this reason.

4. Time Frame for Hearing
· Children’s Code does not specify time frame for hearing to occur in a case, this is driven by child’s needs and parents progress or lack of progress
i. The 12 months provided in EPP is a guideline but parents are not necessarily “guaranteed” that amount of time.   GAL’s must look at what is in the child’s best interest in whether to file or support a Motion filed by the People. 
ii. The parents must have had a reasonable period of time to work on their treatment plans but reasonable is case specific.  See People ex rel. D.Y., 176 P.3d 874 (Colo. App. 2007)
· Hearing must be conducted within 120 days of filing Motion if it is an EPP case. C.R.S. § 19-3-602(1)
· Termination and Adjudication cannot occur in same hearing. C.R.S. § 19-3-602(1)
i. If a finding that there is no appropriate treatment plan under C.R.S. § 19-3-604(1)(b) and § 19-3-508(1)(e)(I) the Termination Hearing could be held at the same time as the dispositional hearing as long as there is a fully opportunity to litigate the issue as to whether there is no appropriate treatment plan that could be devised.  See People ex rel. T.L.B., 148 P.3d 450 (Colo. App. 2006).
· No Jury, Court trial only

5. Burden of Proof/Standard
· Party filing Motion carries burden of proof
· Clear and Convincing Standard unless ICWA applies then Reasonable Doubt

6. Termination Criteria – C.R.S. §19-3-604
(1)(a)(I)-(II):  The Child has been Adjudicated as dependent or neglected and has been abandoned (surrendered custody for over 6 months) AND has not manifested a firm intent to resume physical custody or make permanent legal arrangements or the identity of the parent is unknown for 3 months and reasonable efforts to identify the parent have failed, or
(1)(b):  the Child has been Adjudicated and the court finds that no appropriate treatment plan can be devised to address the parents unfitness (see C.R.S. § 19-3-604(1)(b)(I)-(VII) for unfitness criteria with a No Appropriate Treatment Plan finding), or
(1)(c)(I)-(III):  the Child has been Adjudicated and all of the following exist: 
(I) an Appropriate Treatment Plan has not been reasonably complied with by the parent or parents or has not been successful, in and EPP case no parent shall be found to be in reasonable compliance with or be successful in their treatment plan if they have not attended vistiations with the child unless good cause shown for failing to visit, or the parent exhibits the same problems that the treatment plan addresses with out adequate improvement and is unable or unwilling to provide nututring and sage parenting sufficiently adequate to meet the child’s physical, emotional, and mental health needs, and 
(II):  the parent is unfit, and 
(III):  that condition of unfitness is unlikely to change within a reasonable time. 
(2): In determining unfitness, the court shall find that continuation of legal relationship is likely to: 
· Result in grave risk of death or serious bodily injury
· the conduct or condition of the parent renders them unable or unwilling to give the child reasonable parental care, which at a minimum is nurturing and safe parenting to meet child’s needs or any of the following exist: 
· Conduct towards the child in a physically or sexually abusive nature
· History of violent behavior
· Single incident of life-threatening or serious bodily injury or disfigurement of the child, 
· Excessive use of intoxicating liquors or controlled substances which affects the ability to care for the child
· Neglect of the child
· Injury or death to a sibling due to parental abuse or neglect, or where a parent added or abetted another 
· Reasonable efforts have been unable to rehabilitate the parent
· Prior DHS involvement for an incident of abuse or neglect involving the child and a subsequent incident of abuse or neglect
· Parent who committed a felony assault that resulted in serious bodily injury to the child or another child of the parent
· Child in foster care 15 of last 22 months unless certain exceptions are met
· Prior adjudications two or more times 
· One or more terminations 
(3) in deciding a termination the court shall give primary consideration the physical, mental and emotional needs of the child 
NOTE – the court can order an evaluation and consider reports regarding the child’s physical, mental and emotional needs. 
Less Drastic Alternatives:  the Court must consider less drastic alternatives, however, it is implicit in reviewing and making the findings under the statutory criteria that absent information to the contrary that the Court considered and eliminated less drastic alternatives.  See People in re Interest of M.M., 726 P.d 1108 (Colo. 1986); C.S. v. People, 83 P.3d 627 (Colo.2004).
	
7. Participation In Hearing 
· State prosecuting motion will carry burden and GAL should ensure all criteria are addressed, depending on County/City Attorney may be more or less, prepare as if you were prosecuting
· When GAL files Motion, GAL carries burden
· Coordinate issues, witnesses issues with the County/City Attorney if you are aligned in position
· Know the local practice on where you are in the rotation for cross, etc.
· An Intervenor can participate fully in this hearing, be prepared for that nuance if this is a relative or foster parent.  See A.M. v. A.C., 296 P.3d 1026 (Colo. 2013)

8. Considerations for Hearing
· Subject matter is difficult to hear for parents and parties and GAL
· Look for areas to have a child centered line of questioning versus just the termination criteria 
i. Questions surrounding interactions with child/parent in visits versus in placement 
1. You must see children in their visits and placement to be effective in this line of questioning 
ii. Descriptions of the child’s demeanor, behavior, etc.  
iii. Highlight child’s educational, mental health, physical needs (See C.R.S. § 19-3-604(3)
iv. Ensure there is sufficient record and evidence related to less drastic alternatives and ensure it is referred to in the findings

9. Outcomes from hearing
· Termination granted
i. Expedited Appellate period starts to run at date order signed
ii. Appeals of terminations also include other prior hearing issues
1. NOTE – appropriateness of treatment plan & reasonable efforts can still be raised at termination even if not raised earlier
· Termination denied
i. Set a further hearing to address placement, less drastic alternative or amended treatment plan. 

Placement hearing
1. Resources
· C.R.S. § 19-1-115(4), § 19-3-507(4)
· GRID H127-145
2. Time Frames
· Placement hearings can occur during the case as needed
· Can be part of a permanency hearing or 
· In an EPP case, the child shall be in there permanent home within 12 months under C.R.S. § 19-3-703.  Specific findings must be made if the child is not in their permanent home
3. Notice 
· If this is the original post-dispositional hearing, notice is required under C.R.S. § 19-3-507(4)
· If the placement hearing is part of a permanency hearing it also requires the Permanency Hearing Notice outlined in that section
· If this is an ICWA case, there are other notice requirements
4. Information/Evidence Presented (Prosecuting Motion v. Supporting Another Counsel’s Motion v. Opposing Motion 
· Requests for placement hearings can be motion or request for next hearing setting (check your local practice)
· The placement of a child is usually ordered to be upon the agreement of the caseworker and GAL.
· Placement hearings can occur because the Department and GAL do not agree, or another party or counsel requests a hearing
· The GAL’s request for, supporting of another request or opposition should be as a result of the GAL’s independent investigation into proposed placements including relative options and placements that address the child’s cultural needs
· There is a required social study report under C.R.S. § 19-1-107(1) and the court can receive written reports and other information as to the child’s mental, physical and social history for the purposes of reviewing the disposition.  This person must appear and be subject to direct and cross examination. C.R.S. § 19-1-107(2)
· If the case is an ICWA case, there are priorities for placement that apply, 25 U.S.C. §1915 (a), (b)
· The Court needs to find (See GRID H139): 
i. continued out of home placement is appropriate and in the child’s best interest  under C.R.S. § 19-1-115 (6.5) 
ii. Reasonable efforts have been made to reunite the child and the family or that reasonable efforts are not required under C.R.S. § 19-1-115(7).  C.R.S. § 19-1-115(6.5)(b), § 19-3-507(4)
iii. Whether procedural safeguards as to parental rights have been applied in connection with the out of home placement.  C.R.S. § 19-1-115(6.5)(c)
iv. Whether the child’s safety is protected in the placement.  C.R.S. § 19-3-702(6)(a)(I)
v. Whether reasonable efforts have been made to find a safe and permanent placement.  C.R.S. § 19-3-702 (6)(a)(II)
vi. Whether there is a continuing need for the placement and the placement remains appropriate.  C.R.S. §§ 19-3-702(6)9a)(III), 19-3-507(4)
vii. The extent of the compliance with the case plan and the extent of progress that has been made toward alleviating or mitigating the causes necessitating the placement in foster care. C.R.S. § 19-3-702(6)(a)(IV)
viii. Whether it is the in the best interest of the children in a sibling group to be placed together. C.R.S. § 19-3-507(4)
ix. If the case is an ICWA case, whether the department is making active efforts to provide remedial and rehabilitative services designed to prevent the break-up of the Indian family
x. In an EPP case if a child is not in their permanent home by 12 that the delay in placement is in the child’s best interest and the other findings required by C.R.S. § 19-3-703 are made by clear and convincing evidence. 
· If the Court is making placement decisions at a Permanency Hearing, the Court can consider anything relevant, however the statute outlines information that the Court should give strong consideration to before removing the child from the current placement.  C.R.S. § 19-3-702(9)
5. Burden of Proof 
· Generally burden of proof is a preponderance of the evidence, unless addressing the permanent home issue under C.R.S. § 19-3-703
6. Participation in Hearing 
· The parties, counsel can participate in the hearing
· Relatives or foster parents who have intervened under C.R.S. § 19-3-507(5)(c) would also be able to participate 
· The child may want to attend the hearing and provide his or her position, GAL may also present child’s position if child is unable or unwilling to attend
7. Outcomes for Hearing
· The child could remain in their current placement with the permanency goal unchanged
· The child could remain in their current placement with a change in permanency goal contemplating a new permanent plan
· The child could be ordered moved to a new placement and the permanency goal remain if the new placement is in line with the current permanency goal
· The child court be ordered to be moved to a new placement that would require a change in the permanency goal, which can occur at the placement hearing if combined with a permanency hearing (and notice) or at a later set permanency hearing
· The Court could order further investigation into placement options if the Court has not been presented with any viable placement options
· A Permanent Home Hearing could be set to address the findings in C.R.S. § 19-3-703 in EPP cases near 12 month mark from the original placement out of the home


Allocation of Parental Responsibilities (APR)
1. Resources
· Children’s Code Authority to order APR in a D&N case – C.R.S. § 19-1-104(c) and (4)-(6)
i. NOTE – if there is an existing APR order out of another domestic relations or paternity case, it must be certified into the D&N – C.R.S. §19-1-104(4)
· Review a parenting plan for the types of things a DR court looks for, there is more detail that needed most D&N’s but it is a good guide.  www.courts.state.co.us – Family Case Forms  - Parenting Plan (JDF 1113)
· The GRID – F9-10
· C.R.S. § 14-10-124 – Best interest of Child

2. Time Frame For hearing
· Dependent on case progress and child’s needs, because is often used in older children it may be outside the one year mark
· For EPP cases, should be occurring within twelve months, unless good cause is found to exceed the EPP timeframes.  
3. Notice 
· No specific provision in Title 19 for notice
i. Hearings often set on record, notice is secondary
ii. Using 30 days is good rule as that is what is required for a TPR hearing and allows for response time, etc. 

4. Filing of Motion for APR
· Parent vs. Non-parent
i. Colorado has a “psychological parent” statute to allow for APR to non-parents.  	
1. 6 month requirement for filing for a non-parent to file their own action in DR court – use a guide
a. Some courts will not do an APR if the child has not been with them more than 6 months 
ii. For a parent, this could be filed in less than 6 months or less than the year timeframe for EPP cases.  
iii. The child’s needs and best interest should drive the timing of filing this Motion
5. APR Orders 
· Allocate Parental Responsibilities 
i. Because the orders are certified into a DR case and later may be reviewed you want to include what the DR court will need to review: 
1. Decision-making – allocation of decision making responsibility involves the major decisions regarding the child’s medical, mental health, religion and education.  (emergency decisions are made by person who has the child at the time, with a requirement to notify the other)
a. Types: 
i. Joint – where the parents or parents/non-parents will make joint decisions.
1. Consider the relationships these parties have and whether this will work.  
2. What happens if the parent is no longer available or using again, etc. 
ii. Sole – where on party is given sole discretion to make decisions
1. Usually includes a provision for meaningful consultation 
2. Parenting time – allocation of the parenting time schedule for the parents, non-parents.  
a. This could be a traditional “schedule” (5-2-2-5, every other weekend, etc. or 50/50)
b. This could be at the discretion of one party 
i. NOTE – DR Courts would not normally order this absent a stipulation or a demonstrated reason.
ii. This can create issues going forward related to modifications of the order and establishing parenting time.
c. Consider including what needs to happen if an expansion could occur or when a modification may be filed (completion of treatment, etc.)

6. Burden of Proof/Standard
· Person who filed Motion carries the burden of proof, preponderance of the evidence
· Standard is Best Interest of the Child

7. Considerations in filing
· Title 14 Guidance as to how to define “Best Interest” if in a DR case
i. NOTE – Title 14 not apply but 14-10-124 has guidance for what a DR court looks for in fashioning an APR Order, so you want to be including some of those factors

· Child’s position/relationship with parents/other issues
i. The child’s desires are important, their age and their relationship with their parents may mean an APR is the preferable option
1. Existing Parental Relationship: 
a. Mental health or substance abuse cases, where parent can do parenting time but couldn’t be primary parent due to cyclic issues.  You need a custodian who will set appropriate limits with the parents in this situation but you also need a custodian who will foster a relationship and parenting time with the parent.
2. Adoptive Study Issues:  
a. some relatives are appropriate caregivers but may have old criminal or DHS history so may fail an adoptive home study this may be an option
3. Proposed Custodian Prefers APR:  
a. some relatives struggle with the termination aspect but are protective and would make good decisions.  You should consider the reasons why the relative wants APR and whether that is actual permanency for the child.  
b. The concerns about this generally relate to a belief that a relative is likely to just give the child back to the parent but the same is true in terminations, APR is a “legal” status which may not be what actually happens
4. Child’s Position:  
a. older children may not consent to an adoption and/or not want their parents rights terminated but are okay with a permanent living arrangement with the custodian.  GAL should have an ongoing dialog about this with child to be able to understand, consider and articulate their position in the decision-making process even if the GAL takes a different position.  
8. Participation in Hearing
· Special Respondents or Intervenors:  They can participate in an APR hearing and present evidence. 
· Child may/may not be present at a hearing:  if non-contested and are older, they may attend as this is the closure for their case.  In a contested hearing, the GAL should look at whether it is appropriate for them to appear for all or part or to provide their position directly to the Court 

9. Less Drastic Alternative  
· APR is a less drastic alternative to termination.   An APR is only an appropriate less drastic alternative if it can meet the child’s physical, mental, emotional needs and is in their best interest.  
10. Certification into DR cases
· This must occur to keep the Order “live” for later modification as a D&N case closes with limited jurisdiction 
· If parties had a previous DR case that was certified in it should be certified back to that case
· If a new DR case will be created, it should be certified into the county where the child resides (some counties just certify where D&N was filed)

Guardianship
1. Resources
a. GRID F10-14
b. www.courts.state.co.us
c. C.R.S. § 15-14-201, et. Seq.
2. Petition for Appointment of Guardian – C.R.S. § 14-14-205
a. Can be filed by the minor or a person interested in the welfare of the minor\
b. A copy of the Petition and Notice must be served on the following: 
i. Minors age 12 and older unless the minor is the petitioner
ii. Any person alleged to have had the primary care and custody during the 60 days prior to filling of the petition
iii. Each living parent of the minor or if none the adult nearest in kinship that can be found
iv. Any person nominated to be the guardian by the minor if the minor has reached age 12
v. Any appointee of a parent/guardian
vi. Any guardian or conservator acting for the minor in this stat or elsewhere
3. Hearing on Petition
a. Standard of Proof – Preponderance of the evidence
b. Findings Required – C.R.S. § 15-14-204(2): 
i. Appointment of guardian is in the child’s best interests
ii. The parents have given their consent, or the parental rights have been terminated, or the parents are unwilling or unable to exercise their parental rights, or the guardian has died or become incapacitated and has not made arrangements for a second guardian.  
4. Considerations for a Guardianship
a. Financial responsibilities and options for subsidized guardianships
b. Certification into a probate case if D&N court enters Guardianship
c. Special requirements for the Guardian
i. Letters of guardianship
ii. Guardian’s report
iii. Modification 
iv. Termination 
Adoption
1.  Resources 
a. C.R.S. § 19-5-208
b. GRID F1-8
c. Forms can be found at www.judicial.state.co.us
2. Filing of Petition/Inclusions with Petition – C.R.S. § 19-5-208
a. Petition is filed by the prospective adoptive parents in the county they live or the county the agency is in
i. Check your local practice on whether the Department helps with the paperwork and getting it filed. 
b. The Petition must include if the child is an Indian Child and identified tribe 
c. Written consent from the agency
d. Affidavit related to fees, costs or expenses associated with the adoption
e. Home study report
3. Notice
a. The prior ICWA notices with postal receipts must be attached to the Petition
b. If there are required notices under the Interstate Compact for Placement of Children they would also be attached to the Petition
4. Time Frame for Hearing
a. Can be set any time after the paperwork and necessary supporting documents are collected and filed with the court as long as the child has been placed with the adoptive parents for at least 6 months
5. Required Findings for Adoption Decree
a. Child is available for adoption, C.R.S. §§ 19-5-210(2)(a), 19-5-203(1)
i. If the child is over 12 that the child has provided written consent, C.R.S. § 19-5-203(2)
b. The person adopting has good moral character, has the ability to support and educate the child and has a suitable home for the child, C.R.S. § 19-5-210 (b)
c. The criminal background records do not reveal any proscribed criminal background described in 19-5-207 (2.5)(a)
d. The child’s mental and physical condition makes them a proper subject for adoption in the adoptive home. C.R.S. § 19-5-210(2)(c)
e. The best interests of the child will be served by the adoption in the adoptive home, C.R.S. § 19-5-210(2)(d)
f. If the child is part of a sibling group, whether it is in their best interests of the child to remain in the intact sibling group, if the adoptive home involves a non-joint placement for the child with their siblings, the Court must make findings by a preponderance of the evidence that a joint placement is not in the child’s best interest.  C.R.S. § 19-5-210(2)(e),   
6. Considerations for Hearing
a. ICWA Priorities for Placement
i. If the child is an Indian Child there are placement preferences that apply, these should have been addressed on an ongoing basis during the underlying D&N case
b. Sibling preference
i. There is a sibling presumption for placement 
ii. The underlying D&N should have addressed the sibling placement issues
iii. See above for specific findings related to the sibling presumption 
c. Relative placement preferences
i. The Court must consider but is not bound by a placement request for a relative.  If they make a timely requests the Court must give preference to the relative.  
d. MEPA
i. An adoptive placement should not be delayed or denied as a result of racial or ethnic background, color or national origin.  The consideration of these is only under extraordinary circumstances.
e. Adoptions by unmarried couples 
i. Two hearings are required, some jurisdictions allow hearings to be held back to back, check your local practice
f. Child Consent
i. If a child is over 12 they must consent to their adoption
ii. GAL’s should be involved in determining whether the child is consenting voluntarily and understands what they are consenting to
g. Child Attendance at Hearing
i. At most Adoption hearings, the children are present to enjoy the celebration
ii. Children over 12 must attend to confirm their consent
h. Adoption Assistance – Financial 
i. GAL should participate as much as possible and provide information to the reviewer and/or adoptive parents

