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STATEMENT OF ISSUE PRESENTED FOR REVIEW 

Whether pre-adoptive foster parents of a child whose biological parents’ rights 

have been terminated have a constitutionally protected liberty interest in a 

continuing relationship with the child and a right to due process concerning 

removal of the child from the parents’ home.   

STATEMENT OF THE CASE AND FACTS 

A.C. was born on October 3, 2009, at a private home.  (December 2008 Report 

to the Juvenile Court p.2, v.1, p.27)
1
  Shortly after his birth, A.C. and his mother 

were admitted to St. Anthony Central Hospital. (Id.)  A.C.’s toxicology screen was 

positive for cocaine.  (Id.)  Mother admitted using cocaine during her pregnancy 

and explained she was homeless and without means to care for A.C.  (Id.) 

The Denver Department of Human Services (DDHS) was awarded temporary 

custody of A.C. and he was placed in foster care following his discharge from the 

hospital on October 5, 2008. (Id.)  DDHS filed a Petition in Dependency and 

Neglect on October 7, 2008.  (Petition in Dependency and Neglect, v.1, p.1)  On 

the same day, the court appointed a guardian ad litem (GAL) to represent and 

protect A.C’s best interests.  (Minute Order, v.1, p.169)   

                                                           
1
 References in parenthesis refer to the record on appeal and will be cited as “v.__, 

p.__.”  The transcripts will be cited as “TR date of transcript, p. ___, l.___.”  

Exhibits will be cites as “Exhibit ___, p. ___.”  
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On May 21, 2009, A.C. was moved to a prospective adoptive home, the J.D. 

“legal risk foster home.”  (July 2009 Report to the Juvenile Court p.7, v.1, p.85) 

A.C. was evaluated while living in the J.D. prospective adoptive home and 

diagnosed with significant delays requiring twice-a-week physical and 

occupational therapies.  (November 2009 Report to the Juvenile Court p.3, v.1, 

p.105)     

Parental rights were terminated on September 9, 2009.  (Minute Order, v.1, 

p.179)  The court granted DDHS “legal custody and guardianship” with “full 

power and authority to place said child for consent of the child’s adoption.”  (Id.)   

On or about November, 2009, pre-adoptive parent J.D. gave notice that A.C. 

must be removed from her home due to his special needs. (November 2009 Report 

to the Juvenile Court p. 3, v.1, p.105)  Pre-adoptive parent J.D. agreed to allow 

A.C. to remain in the home until an appropriate proposed adoptive placement 

could be located. (Id. at p.5, v.1, p.107)  The GAL cautioned, “it is imperative that 

[DDHS] locate a prospective adoptive home that has some experience caring for a 

special needs child, and not merely accept the first available family that comes 

along.” (Post-Termination Report of GAL, v.1, p.110). 

On January 27, 2010, DDHS learned that one of the residents of the J.D. home 

had “a significant criminal background.”  (Verified Motion in Support of a Change 



 

3 
 

of Placement p.2, v.1, p.113)  DDHS immediately removed A.C. after informing 

the GAL. (Id.)  A.C. was placed temporarily in Petitioner’s care the same day as a 

“respite provider.” (Id.)  Thereafter, a Developmental Pathways Early Intervention 

Provider began providing therapy for A.C. in Petitioner’s home. (Treatment 

Summary, v.1, p.124) 

In a report to the court signed August 13, 2010, for a paper review on August 

24th, DDHS reported that A.C. had made progress in Petitioners’ “adoptive home.” 

(August 2010 Report to the Juvenile Court p.5, v.1, p.139)  Based on the report 

submitted, the court ordered that DDHS retain legal custody and that A.C. “remain 

in his placement until his adoption is finalized.”  (Id. pp.1 & 6; v.1, pp.135&140) 

On August 16, 2010, DDHS received foster parents’ foster-adopt home study 

Update/Renewal dated June 2010. (TR 9/14/10, p.8, ll.18-20)  The home study 

investigation “raised red flags.”  (Id.)  In the home study, foster mother described 

her tumultuous life, which included running away at 13 years of age to escape her 

abusive family and being raped at 17 years of age.  (Annual Safe (Structured 

Analysis Family Evaluation) Update/Renewal/Addendum, v.1, p.16)  She also 

reported that one of her daughters was molested at three years of age and that her 

significant other, the father figure in the home, “mutilated and killed the [molester] 

and took pictures of [the corpse] and showed them to her [3 year old daughter];” as 
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a result, she and her daughters received services under the “witness protection 

program.”  (Id., v.1, pp.017 & 022)  An adoption petition was not filed by foster 

parents, GAL, or county department.   

On August 29, 2010, A.C.’s Developmental Pathways treatment provider 

reported a variety of “incidents” raising concerns about foster mother’s mental 

health and her ability to care for A.C. (Developmental Pathways Incident Report, 

v.1, pp.124-133).  The incident report detailed the provider’s interactions with 

foster mother between May 3, 2010 and August 23, 2010.  (Id.)  During A.C.’s 

initial sessions, foster mother told A.C.’s therapist of her grandfather’s cannibalism 

and making “members of the family, including [foster mother’s mother], eat his 

victims for dinner;” her grandfather sexually abusing his children; and her mother 

engaging in prostitution while foster mother was growing up, leaving her to raise 

her 13 siblings.  (Id. p.3; v.1, p.127)  The treatment provider expressed concern 

that A.C.’s therapeutic needs were not being met.  The provider reported that foster 

mother could not focus on A.C.’s needs during sessions since the very 

interventions required by A.C.’s conditions led foster mother to feel “like she is 

doing something wrong as a parent.”  (Id. p.4, v.1, p.128)  The treatment provider 

was concerned that foster mother was not a credible source of information 

regarding A.C.’s needs.  (Id. pp. 3-4, v.1, pp.127-128)   
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The Developmental Pathways Incident Report indicated that beginning in July, 

2010, the treatment provider was unable to schedule therapy sessions due to foster 

mother’s claims that she and other members of her family had highly contagious 

diseases including the bacteria Clostridium difficile (C. diff), the flu, and the staph 

bacteria Methicillin-resistant Staphylococcus aureus (MRSA). (Id. pp.4-8, v.1, 

pp.128-132)  Foster mother claimed one of her daughter’s “MRSA was eating 

through her flesh and [the daughter] could stick a whole pair of tweezers in her 

thigh where the MRSA is.”  (Id. p.5, v.1, p. 129)  Foster mother described her 

daughter’s MRSA as “life-threatening,” requiring 20 people from CDC to go to her 

home “wearing gloves, gowns, and masks.” (Id. p.7, v.1, p.131)  Foster mother 

reported to a Developmental Pathways supervisor that doctors recommended 

removal of her daughter’s “entire nasal cavity and part of her esophagus” to treat 

the MRSA.  (Id.)   Foster mother told A.C.’s treatment provider that she had 

contracted C.diff and the only way to treat her disease was to “take feces from a 

healthy person and put it inside her.”  (Id. p.7, v.1, p.130)  Foster mother had 

difficulty scheduling therapy sessions due to the reported illnesses in her home, yet 

became frustrated with the provider’s attempts to reschedule A.C.’s sessions for 

the same reason.  (Id. p. 6; v.1, p.130)   
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On September 8, 2010, the DDHS Department Certification Review Committee 

(CERT) met and considered the Developmental Pathways report and home study.  

(TR 11/15/10, p.213, l.14 – p. 215, l.4)  CERT concluded it was necessary to 

immediately remove A.C. from the foster parents’ home pending further 

investigation and effectuated the move the same day.  (TR 11/15/10, pp. 221, l.10 – 

222, l.17)  DDHS did not notify or seek input from the GAL or obtain court 

approval of the move.  Foster mother immediately notified the GAL.  (GAL’s 

Motion for a Forthwith Hearing p.2, v.1, p.145)  The next day, the GAL filed a 

forthwith motion requesting the court determine, 

the necessity and appropriateness of [DDHS’s] removal of [A.C.] from the 

home of the prospective adoptive parents, … the necessity and appropriateness 

of [DDHS’s] failure to give information to the Guardian ad Litem regarding the 

contact information for the minor child, … the necessity and appropriateness of 

“DDHS’s] failure to keep the Guardian ad Litem apprised of significant 

developments in the case, … the necessity of any continued removal or 

detention of the minor child from the home of the prospective adoptive parents, 

and … whether an Order of non-removal needs to be entered pursuant to 

Section 19-3-702(5)(b), C.R.S., to insure the well-being and best interests of the 

minor child … . 

(GAL’s Motion for a Forthwith Hearing, v.1, pp.144-146) 

On September 14, 2010, the parties and foster parents appeared before the 

juvenile court.  (TR 9/14/10, p.1)  DDHS explained it moved A.C. to a new foster 

home due to an “institutional abuse allegation” made against the foster parents.  

(TR 9/14/10, p.5, l.7)  The Assistant City Attorney detailed the reasons justifying 
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the move from DDHS’s perspective. DDHS informed the court it was concerned 

that foster mother suffered from mental illness.  (TR 9/14/10, p.15, l.11 – p.18, l.8)  

DDHS reported foster mother’s claims that several family members suffered from 

highly infectious diseases led to the county department’s concern for A.C.’s health 

in the foster home.  (TR 9/14/10, p.15, l.11 – p.18, l.8)  DDHS explained further 

that it did not believe foster mother was meeting A.C.’s therapeutic needs “which 

is why [DDHS] had Developmental Pathways in the home.” (TR 9/14/10, p.2, l.6-

13)  The court, focusing on A.C.’s needs, decided not to return him to foster 

parents’ care until the investigation of the allegation was complete.  (TR 9/14/10, 

p.16, ll.2-10)  The court ordered DDHS to schedule two-hour supervised visits 

between A.C. and foster parents at least every other day pending further hearing.  

(Minute Order, v.1, p.183)  The matter was set for further hearing on the GAL’s 

motion.  (TR 9/14/10, p.25, ll.4-9)  The earliest the parties and foster parents could 

schedule the hearing was on September 21, 2010 at 9:00.   

On September 21, 2010, the parties and foster parents appeared.  (TR 9/21/10, 

p.2, ll1-14)  DDHS again expressed its concerns with foster mother’s mental health 

status and requested the court order evaluations of A.C. and foster mother.  (Id., 

p.3, ll.7-26)  The court again decided not to return A.C. to foster parents’ home.  

(Id., p.16, l.2-10)  The court ordered foster mother to participate in a psychological 
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evaluation scheduled later in the week. (Id., p.15, ll.12-16)  The court noted it 

would consider the next course of action, including placing A.C. back in the 

Petitioners’ home, depending on the results of the evaluations.  (Id., pp.9, l.20 – 10, 

l.2)  The court also ordered visits between A.C. and Petitioners to continue on the 

every-other-day schedule previously ordered.  (Id., pp.20, l. 24 – 21, l.2)  The 

matter was re-set to September 27, 2010.   

Prior to the September 27
th
 hearing, foster mother’s psychological evaluation 

confirmed the concerns leading to A.C.’s removal from the foster parents’ home.  

The evaluator diagnosed foster mother with Adjustment Disorder with Depressive 

Features and Histrionic Personality Disorder with Narcissistic and Dependent 

Features. (V II; Ex.1, pp 27-28)  

On September 27
th

, the court heard from the evaluating psychologist.  (TR 

9/27/10, p.3, ll.13–19)  The psychologist informed the court of her findings and 

expressed her concerns about returning A.C. to the foster home.  (TR 9/27/10, p. 3, 

ll.13-19)  The court refused to return A.C. to Petitioners’ care and ordered 

continued visits with foster parents pending the contested hearing on the GAL’s 

motion.  (TR 9/27/10, p.3, ll.24-25)   

On October 21, 2010, the parties and foster parents returned to court.  Foster 

parents’ counsel did not attend, but sent a substitute from his office.  (TR 10/21/10, 
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p.2, ll.8-11)  The hearing was continued to November 15, 2010, because foster 

parents failed to disclose witnesses and provide a copy of their witness’ evaluation 

of foster mother to DDHS.  (TR 10/21/10, pp.3, l.25 - 9, l.14)   

On November 15, 2010, the court held an evidentiary hearing on the matter.  

Petitioners presented evidence, including the testimony of foster mother.  (TR 

11/15/10, pp.156, l.18 – 187, l.6)  The court issued its ruling on December 2, 2010.  

The court noted its concerns with foster mother’s mental health and ability to care 

for A.C.  (TR 12/2/10, p.3, ll.23-24)  The court acknowledged the foster parents’ 

desire to have A.C. returned to their home, but explained that it was controlled by 

A.C.’s best interests. The court found that it was not in A.C.’s best interests to 

return to foster parents’ home.  (TR 12/2/10, p.7, ll.2-3)   

The foster parents appealed the court’s ruling, asserting that they had a “liberty 

interest in a continued relationship with A.C.”   The appeals court refused to create 

such an interest, noting in Colorado “the overriding interest is the best interests of 

the children whom [the court] is seeking to place.”  (In Re AC, 10CA2536, p. 3)   

INTEREST OF AMICUS CURIAE 

The General Assembly created the Office of the Child’s Representative (OCR) 

in 2000 for the purpose of improving and advancing best interest legal 

representation by GALs for children in judicial proceedings.  § 13-91-104(1), 
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C.R.S. (2011).  The GAL is the child’s voice and best interests legal advocate in 

the Colorado court system.  § 13-91-102(1)(a), C.R.S. (2011); CJD 04-06 (2011).  

In Fiscal Year 2011, the OCR provided best interests legal services for 

approximately 21,700 children by contracting with approximately 231 attorneys 

across Colorado, employing staff attorneys at the OCR’s El Paso County GAL 

Office, and contracting with three pilot multidisciplinary staff offices in Denver 

and Arapahoe Counties.  § 13-91-105(1)(a)(X), C.R.S. (2011); Chief Justice 

Directive (CJD) 04-06 (2011); OCR 2011 General Assembly Report, pp. 6 & 15 

(2011).   

OCR establishes minimum practice standards, provides litigation support, offers 

accessible high-quality statewide training, and oversees GAL practices.  § 13-91-

104(1), C.R.S. (2011).  The OCR must ensure GAL practice complies with all 

relevant statues, orders, rules, directives, policies, and procedures. Id.   OCR, 

through its multidisciplinary offices and independent contractors, is the sole 

provider of GAL services in dependency and neglect matters. § 13-91-102(2), 

C.R.S. (2011);  CJD 04-06 (2011).     

GALs are the exclusive party to a dependency and neglect case charged with 

protecting, representing, and advancing foster children’s rights and interests.  The 

sole focus of the OCR and its GALs is advancing the best interests of children.  
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The OCR has an interest in ensuring the realization of the legislature’s intent that 

the focus of dependency and neglect proceedings is on the best interests of and 

permanency for children.  The resolution of the issue presented for review requires 

consideration of the interests of children adjudicated dependent and neglected, as 

well as the rights and procedures set forth by statute and regulation to ensure the 

protection and advancement of these interests.  The OCR seeks to provide the 

Court with information and analysis that may be helpful to the resolution of the 

issue presented.   

SUMMARY OF ARGUMENT 

Children subject to dependency and neglect proceedings have the right to a 

permanent, secure, stable, and loving home.  The General Assembly has 

established criteria and placement preferences that inform the court’s 

determination of the appropriate permanent placement for the child following 

termination of parental rights.  The child’s needs and the proposed adoptive 

parents’ fitness and ability to meet those needs are critical to the court’s 

determination.  The child’s relationship with caregivers is a consideration, but the 

preference established in the Colorado Children’s Code (Children’s Code) is a 

child’s placement with his or her relatives and siblings.  The controlling factor of 
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whether a placement becomes a lasting home through a finalized adoption is the 

child’s best interests.   

Foster parents, even those labeled “pre-adoptive,” do not have a “liberty interest 

in a continuing relationship with the child.”  The foster parent-child contractual 

relationship is created and governed by Colorado statutes and regulations, not 

familial ties.  Pre-adoptive foster parents do not have an expectation that their 

desire to adopt the foster child will be realized, as they must prove their fitness and 

establish their adoption of the child is in the child’s best interests.  After 

termination of parental rights, the interests at issue are the child’s right to an 

appropriate permanent home and the State’s interest in protecting the child.  After 

termination of parental rights, the child’s best interests control and succumb to no 

other interests or desires.   

 

STANDARD OF REVIEW 

The Court review de novo questions of law.  People in Interest of A.J.L., 243 

P.3d 244, 249 (Colo.2010)(citation omitted).   
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ARGUMENT 

I. FOLLOWING TERMINATION OF THE PARENT-CHILD 

RELTIONSHIP BY THE DEPENDENCY AND NEGLECT COURT, 

THE CHILD’S INTERESTS ARE THE SOLE CONCERN IN 

DETERMINING HIS OR HER PERMANENT PLACEMENT.  

 

While reunification efforts with the child’s parents are underway, the best 

interests of the child are balanced against the parent’s fundamental right to parent.  

C.S. v. People, 83 P.3d 627, 631 (Colo. 2004)(The Parent-Child Legal Relationship 

Termination Act of 1987 balances “parent’s rights, family ties, and the child’s 

welfare.”).  After termination of parental rights, the interests at issue are the child’s 

right to an appropriate permanent home that meets his or her needs and the State’s 

interest in protecting the child.  See, People in Interest of C.A.K., 652 P.2d 603, 

607 (Colo. 1982)(citing Department of Social Services v. Ronald P., 28 Cal.3d 

908, 623 P.2d 198 (1981)).    

Recognizing the unique vulnerability of young children, the General Assembly 

has set forth expedited permanency planning procedures for children less than six 

years old. §§ 19-1-102(1.6); 19-3-703, C.R.S. (2011).  The goal of such procedures 

is to place the child in a safe, stable, and permanent home, as dictated by his or her 

best interests, as soon as possible.  The expedited procedures do not allow for 

protracted remedial treatment for a pre-adoptive home in order to become an 

appropriate placement.  Once the child is available for adoption, the child’s needs 



 

14 
 

are paramount, and the child’s best interests control the court’s determination of 

expedited permanency, placement for adoption, and the appropriateness of 

adoption by the prospective adoptive parents.  §§19-3-702(9); 19-5-206(2)(a); 19-

5-210(2)(d), C.R.S. (2011).    

The child’s best interests govern all placement decisions.  §§19-1-102(1); 19-3-

403; 19-3-507(4); 19-3-508(5)(b)(I ); 19-3-703; 19-5-206(2), C.R.S. (2011).  The 

placement criteria set forth in the Children’s Code define an appropriate placement 

according to the child’s needs.  While the General Assembly has recognized the 

importance of continuing relationships with siblings and relatives to the child’s 

best interests, it has not done so for foster or pre-adoptive parents’ desire for a 

continuing relationship with the child.  The child’s right, as advocated by his or her 

GAL, to a permanent, secure, stable, and loving home that serves his or her best 

interests directs all permanent placement decisions. 

A. The Child’s Right to a Permanent, Secure, Stable, and Loving Home 

and the Obligation to Find Him or Her Such A Home Becomes 

Paramount Following Termination of The Parent-Child Relationship.   

 

The General Assembly guarantees each child who has been removed from his 

or her biological home a “secure and stable environment” that provides the 

“necessary care, guidance, and discipline to assist him in becoming a responsible 

and productive member of society.” §§ 19-1-102(1)(a), (1)(d), and (1.5)(a)(I), 
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C.R.S. (2011).  The child is entitled to “such care and guidance … as will best 

serve his welfare and the interests of society.”  §§ 19-1-102(1)(a), (d), C.R.S. 

(2011).   

In order to protect the child’s right to an appropriate permanent home, the 

General Assembly has set forth criteria governing placement decisions following 

the termination of parental rights.  The criteria are centered on the needs of the 

child, viewed from the child’s perspective, and controlled by the child’s best 

interests.  §§ 19-3-605(3); 19-5-206(2)(a), C.R.S. (2011).   The court must give 

“strong consideration” to: 

a. An individualized assessment of the child’s needs pursuant to Title 

IV-E of the federal “Social Security Act”, as amended, and 

regulations promulgated thereunder, as amended; 

b. Whether the child’s placement at the time of the hearing is a safe and 

potentially permanent placement for the child; 

c. The child’s actual age and developmental stage and, in consideration 

of this information, the child’s attachment needs; 

d. Whether the child has significant psychological ties to a person who 

could provide a permanent placement for the child, including a 

relative, and if so, whether this person maintained contact with the 

child during the child’s placement out of the home; 

e. Whether a person who could provide a permanent placement for the 

child is willing to maintain appropriate contact after an adoption of 

the child with the child’s relative, particularly sibling relatives, when 

such contact is safe, reasonable, and appropriate; 

f. Whether a person who could provide a permanent placement for the 

child is aware of the child’s culture and willing to provide the child 

with positive ties to his or her culture; and 
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g. The child’s attachment to the child’s caregiver at the time of the 

hearing and the possible effects on the child’s emotional well-being if 

the child is removed from the caregiver’s home.   

 

§ 19-3-605(3), C.R.S. (2011). 

The GAL, the county department, and the court bear the responsibility of 

assessing the child’s needs and identifying an appropriate placement.  §§ 19-1-

111(1); 19-1-115(3)(a); 19-3-203; 19-5-206(2)(a)  C.R.S. (2011).   The focus of 

their efforts is the child’s right to a permanent, secure, stable and loving home.      

§ 19-5-206(2)(a), C.R.S. (2011); People in Interest of C.A.K., 652 P.2d at 607.  

The General Assembly has focused the inquiry on the safety and appropriateness 

of the proposed placement for the child and the child’s needs, ties, culture, and 

attachment.  §§ 19-3-605(3); 19- 5-206, C.R.S. (2011).  Foster or “pre-adoptive” 

parents’ willingness to adopt is certainly a consideration; if they refuse to adopt 

their decision controls, but if they declare an interest in adoption, that declaration is 

only one factor in the determination of whether such adoption is appropriate. § 19-

5-210, C.R.S. (2011).   The child’s interests control.   Id. 

B. The Child’s GAL is the Sole Party Empowered to Protect and Advance 

the Child’s Best Interests.   

 

The General Assembly provides every child in a dependency and neglect 

proceeding with a GAL, the attorney advocate for the child’s best interests.  §§ 19-

1-111(1), C.R.S. 2011; 19-3-203, C.R.S. 2011; CJD 04-06 (2011); People in 
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Interest of J.E.B., 854 P.2d 1372 (Colo.App.1993).  The child’s GAL is a party to 

the proceeding and remains the best interests advocate until the court’s jurisdiction 

is terminated by the child’s permanent placement in a home serving the child’s best 

interests, including the child’s adoption by “fit” and appropriate adoptive parents.  

§§ 19-1-111(3), (4)(a); 19-3-206; 19-3-702(4), C.R.S. (2011).  The GAL’s mission 

is to focus the proceedings on the best interests of the child and ensure that the 

child’s interests dominate each and every placement decision. 

The GAL represents and protects the child’s best interests under standards 

established by the legal profession, Chief Justice Directive, the OCR, and the 

General Assembly.   The GAL must conduct an investigation in order to determine 

and advance the child’s interests in a safe, permanent placement.  § 19-3-203, 

C.R.S. (2011).  To that end, the GAL must provide accurate and current 

information about the child’s placement directly to the court, including a statement 

of the child’s position, when ascertainable based on the child’s developmental 

level. CJD 04-06 V.D. (2011).   The GAL must meet and observe the child in his 

or her placement, personally observe the child’s interaction with proposed 

custodians or foster parents, and maintain contact with other persons involved in 

the child’s life, including foster parents and prospective adoptive parents. CJD 04-

06 V.D. (2011).  The information gained from this independent investigation 
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informs the GAL’s best interests representation regarding permanent placement of 

the child.   

The Children’s Code sets forth a number of procedures to ensure the GAL is 

able to focus the proceedings on the child’s best interests and the child’s need for a 

safe and permanent home.  The GAL is a party to the case and required to file 

motions, request hearings, and present evidence when the child’s best interests 

dictate.   § 19-3-203, C.R.S. (2011).  As a party, the GAL has standing to seek 

enforcement of statutory and regulatory requirements and court orders.  § 19-3-

203(3), C.R.S. (2011). 

Within 90 days following the termination of the parent-child relationship, the 

court must hold a review hearing to determine the best disposition of the child. 

§19-3-606, C.R.S. (2011).   At the post-termination review hearing, the GAL and 

county department must report to the court on progress towards and options for 

permanency.  Id.  Thereafter, the court must hold frequent permanency hearings to 

ensure progress towards the child’s permanency goal and placement in a stable and 

permanent home.  §19-3-702(1), C.R.S. 2011.  The GAL must report to the court 

and delineate the efforts made to affect the child’s permanency goal until it is 

achieved.   
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C. The Child Has a Right to Stability of Placement.   

Foster placement, by its very nature, is a temporary placement for children 

needing out of home placement. Smith v. Organization of Foster Families for 

Equality & Reform (OFFER), 431 U.S. 816, 823-24, 97 S.Ct. 2094, 53 L.Ed.2d 14 

(1977).  While the focus of the dependency and neglect proceeding following the 

termination of the parent-child legal relationship is on finding a safe and 

permanent home which will meet the child’s needs, see §§ 19-3-605(3); 19-5-206, 

C.R.S. (2011); Section I.A., supra, a number of substantive and procedural 

protections serve to promote placement stability.   

The General Assembly has guaranteed that foster children not be 

“indiscriminately moved from foster home to foster home.”  § 19-1-102(a)(II), 

C.R.S. (2011).  Applicable regulations also disfavor “indiscriminate moves” and 

prohibit moving a child more than twice unless the move is to a permanent 

placement or in the child’s best interests.  12 C.C.R. 2509-4, Rule Manual Vol. 7, 

Child Welfare Services, 7.304.62 K (2011).  The Children’s Code also permits a 

court at a permanency planning hearing to determine that a child not be removed 

from a foster home if “the removal would be seriously detrimental to the emotional 

well-being of the child because the child has substantial psychological ties to the 

foster parents.”  § 19-3-702(5)(b), C.R.S. (2011).   

http://www.lawriter.net/getCitState.aspx?series=U.S.&citationno=431+U.S.+816&scd=CO
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Both the General Assembly and applicable regulations provide for notice to the 

child’s GAL prior to a change of placement.  §§ 19-3-213(1)(a) and 26-6-106.5(b), 

C.R.S. (2011); 12 C.C.R. 2509-4, Rule Manual Vol. 7, Child Welfare Services 

7.304.62  I & M (2011).  Both recognize, however, that conditions in a placement 

may require immediate action thereby making advance notice to the GAL 

impossible.  Id.  In such situations, the GAL must be notified immediately.  § 26-6-

106.5(b), C.R.S. (2011).  The notice provisions provide the GAL with the 

opportunity to determine whether the child’s best interests are served by the 

placement change and seek court intervention as necessary.   

These substantive and procedural protections set forth a scheme that recognizes 

stability in placement as an important consideration for a child in the custody of a 

county department, while allowing the flexibility necessary to plan for and respond 

to the needs and interests of the child.  While placement moves are ideally the 

culmination of a thoughtful transition process involving the GAL, child, 

prospective parents, and foster parents, it is the child’s needs that govern any 

change in placement and the transition process. 12 CCR 2509-8, Rule Manual 

Volume 7, Child Care Facility Licensing, 7.710.42 G and 7.710.44. 
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D. While a Continuing Relationship with Siblings and Relatives is 

Statutorily Recognized to Be in a Child’s Best Interests, Such a 

Statutory Recognition Does Not Exist for Foster Parents.     

 

The General Assembly enacted a statutory preference in favor of placement 

with an available and appropriate relative and/or sibling(s) if such placement is in 

the child's best interests. §§ 19-1-115(1); 19-3-605, C.R.S. 2011.  The GAL, 

county department, and court must consider a relative’s request that the child be 

permanently placed in his or her home, but they are not bound by the request.  § 

19-3-605(1), C.R.S. (2011); People ex re. T.E.M., 124 P.3d 905, 910 (Colo.App. 

2005).  The ability of the relative to meet the child’s needs and provide an 

appropriate placement must be assessed.  Id.  The focus of the decision regarding 

the relative’s request, even with the statutory preference, remains on the best 

interests of the child.   

The child is entitled to continue his or her relationship with siblings through 

joint placement and, when that is not possible, continuing contact.  The General 

Assembly provides a statutory presumption that an “appropriate, capable, willing 

and available” adoptive home which offers joint sibling placement is in the child’s 

best interests.  §§ 19-3-605(2); 19-5-207.3(2), C.R.S. (2011).  In order to promote 

the child’s interest in joint sibling placement, the General Assembly mandates the 

county department to provide the court and, thereby the GAL, the names and 
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current physical custodian of any siblings also available for adoption.  §§ 19-3-

203(2); 19-5-207.3(1), C.R.S. (2011).  The county department must make 

“thorough efforts to locate a joint placement” for the sibling group.  §19-5-

207.3(2), C.R.S. (2011).  The GAL must scrutinize the department’s efforts and 

conduct an independent investigation for an appropriate joint sibling placement.  

CJD 04-06 V.D.4.f. (2011).  Should “thorough efforts” fail, as many siblings of the 

group as possible must be placed together in a permanent home.  §19-5-207.3(3), 

C.R.S. (2011).  The controlling factor is whether the joint sibling placement will 

serve the best interests of the child or children.  Id.  If joint sibling placement is not 

appropriate or possible, the siblings have an interest in continuing their contact 

with one another, if in their best interest. § 19-3-605(3)(e), C.R.S. (2011).  The 

proposed adoptive home’s willingness to promote sibling contact is part of the 

assessment of the home’s appropriateness for long-term placement.  Id. 

The relationship a foster or “pre-adoptive” placement may have with the child 

has not been recognized by the General Assembly in a manner equal to that of 

relative and sibling relationships.  The General Assembly has not provided any 

preference for placement with foster or “pre-adoptive” parents.  The General 

Assembly has not provided a mechanism to continue the foster or “pre-adoptive” 

parent relationship should the relationships not result in adoption.   
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II. FOSTER OR PRE-ADOPTIVE PARENTS PLAY A CRITICAL ROLE 

IN DEPENDENCY AND NEGLECT PROCEEDINGS, BUT THEY DO 

NOT HAVE A RIGHT TO CONTINUE THEIR RELATIONSHIP 

WITH A CHILD PLACED IN THEIR HOME.   

 

Petitioners request this court create a due process right to a “continuing 

relationship” with A.C.  Such a broad interest would have far-reaching 

implications, all requiring a shift away from the focus on the child’s interests and 

leading to lack of permanency and stability to which a child is entitled.  

Petitioners’ proposed “liberty interest” is not supported by case law or the 

Children’s Code. 

A. Petitioner’s Proposed Liberty Interest is Not a Fundamental Interest 

Commensurate With that of Natural Parents. 

 

Courts employ a two-prong analysis in assessing due process interests.  

Matthews v. Eldridge, 424 U.S. 319, 96 S.Ct. 893, 47 L.Ed.2d 18 (1976); Watso v. 

Colorado Dept. of Social Services, 841 P.2d 299, 304 (Colo. 1992).   The court 

must first define the nature and extent of the asserted interest.  Watso, 841 P.2d at 

304.  In the event the asserted interest is constitutionality protected, the court must 

then evaluate the adequacy of the challenged process.  Id.      

It is well established that natural and adoptive parents have a fundamental 

liberty interest in the care, custody, and management of their children.  See, Troxel 

v. Granville, 530 U.S. 57, 66, 120 S.Ct. 2054, 147 L.Ed.2d 49 (2000); People in 

http://www.lawriter.net/getCitState.aspx?series=U.S.&citationno=530+U.S.+57&scd=CO
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Interest of A.M.D., 648 P.2d 625, 632 (Colo. 1982); § 19-5-211(1), C.R.S. (2011).  

Extended family members are not entitled to assert a liberty interest commensurate 

with that of the natural parents.  People in Interest of C.E., 923 P.2d 383, 386-387 

(Colo.App. 1996)(maternal aunt did not have a fundamental liberty interest in the 

society and custody of her nephew despite ability to petition dependency and 

neglect court for custody).  Foster parents also do not have a similar liberty interest 

in Colorado prior to termination of parental rights. In the Interest of A.W.R., 17 

P.3d 192, 196-197 (Colo.App. 2000), cert. denied (2001). 

In Smith v.OFFER, the Supreme Court considered the issue of foster parents’ 

liberty interests.  The Smith Court noted an important distinction between a foster 

family and a natural family – the foster family’s relationship with the child has its 

source not in natural law but in state law and contractual arrangements. Id. at 845-

46.  The Court indicated “it is appropriate to ascertain from state law the 

expectations and entitlements of the [foster families]” thereby defining the source 

of the interest, if any, foster parents may have in the continued relationship with 

the foster child. Id. at 845-46.
2
   

                                                           
2The Smith Court did not decide the issue, but rather rejected the foster parents’ 

claims on the narrower ground that the New York processes provided sufficient 

protections regardless of the interest held by the foster parents.  Id at 847.  

 

http://www.lawriter.net/getCitState.aspx?series=P.2d&citationno=648+P.2d+625&scd=CO
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The limited cases recognizing a parental-like relationship have not been in the 

traditional child welfare context where the relationship originates through state 

authority. See, e.g., Thelen v. Catholic Social Services, 691 F.Supp. 1179, 1185 

(E.D. Wi. 1988)(in the context of Wisconsin law, the prospective adoptive couple 

has a “limited, but not wholly insignificant, constitutionally protected liberty 

interest” but that interest did not entitle them to a pre-removal hearing); Berhow v. 

Crow, 423 So.2d 371, 372-373 (D.Ct.Appeals 1982)(where pre-adoptive parents 

were granted legal custody of child and registered as child’s parents upon the 

consent of the mother and acquiescence of the father, they had interest in 

preserving the family); Rivera v. Marcus, 696 F.2d 1016 (2d Cir. 1982)(paternal 

half-sister served as surrogate mother and entitled to protected liberty interest). 

In Rivera, the children and their mother lived as a family with the children’s 

much older paternal half-sister Dorothy Rivera.  Id. at 1017-1018.  Ms. Rivera 

“stepped into [the parental void] immediately” and became responsible for the 

children’s care due to the mother’s mental illness. Id. at 1017. The children and 

mother lived with Ms. Rivera most of their lives – indeed, the youngest since   

birth – due to their natural family living arrangement, not legal construct.  Id. 

Mother’s mental health deteriorated and she was committed to an institution. Id.  

Mother asked Ms. Rivera to continue to care for the children, but, presumably due 
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to her mental illness, did not formalize the custody arrangement.  Id. The State 

Welfare Department (SWD) assumed legal custody of the children upon Mother’s 

commitment without notice to Ms. Rivera.  Id. At 1018.  SWD asked Ms. Rivera to 

serve as foster parent; she agreed and the parties entered into a foster parent written 

contract.  Id.  One of the foster care contract’s provisions allowed the state to 

remove the children from Ms. Rivera’s home at any time.  Id. Under these facts, 

the court found Ms. Rivera, as a “custodial relative,” had an “important liberty 

interest in preserving the integrity and stability of her family” and was entitled to 

due process protections that exceeded the contractual provision.  Id. at 1024-25. 

Other states have considered whether traditional child welfare foster parents 

have a liberty interest equal to that of a parent.  Consistently, courts have rejected 

arguments that the “family-like” or “psychological” relationship found in foster 

homes is protected to the degree of a natural or adoptive parent.  Courts follow the 

Smith analysis and look to state law, regulation, and the contractual arrangement 

between the parties for the existence of any expectation. See, In re 

Adoption/Guardianship No. 2633, 646 A.2d 1036, 1046 (App. Md. 1993)(foster 

parent relationship is a creature of statute not recognized as legally equivalent to 

either the biological or adoptive family, the “preservation of the foster care family 

unit for adoptive purposes is not a liberty interest”); Crim v. Harrison, 552 F.Supp. 
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37, 40-41 (N.D.Miss. 1982)(state statutes and foster parent’s contract with the 

county child services department do not create a constitutionally protected 

expectation or entitlement to child remaining permanently in foster home); 

Adoption of a Minor, 438 N.E.2d 38, 44-45(Ma. 1982)(foster parents not 

constitutionally entitled to hearing on petition to adopt); In re Jamie G., 196 

Cal.App.3d 675, 684 (Ca.App.1987)(de facto or psychological parent not entitled 

to preserve relationship under statutory scheme).  

B. Colorado Provisions Governing Foster Care Families Do Not Provide 

Foster Parents With a Liberty Interest in Maintaining Foster Children 

in Their Home.   

 

Colorado foster parents may provide a family-like setting for a child in their 

care, but, unlike natural parents, the relationship with the child is highly regulated 

and they are unable to make decisions regarding the child’s care, custody, and 

management.  The Colorado foster care home is governed by contract, statute, and 

Department of Human Services (DHS) regulations.  §§ 19-1-103(51.5); 26-6-101, 

et seq., C.R.S. (2011); 12 C.C.R. 2509-8, Rule Manual Volume 7 Family Foster 

Care Homes 7.708.1; 12 CCR 2509-6,  Rule Manual Volume 7 Resource 

Development 7.500.2.   
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1. Petitioners cannot rely on contractual provisions as the basis of 

their proposed interest. 

 

Foster parents provide child placement services according to a contract required 

by state regulations.  12 CCR 2509-4, Rule Manual Volume 7, Child Welfare 

Services, 7.304.61 G. The record in this matter does not contain a copy of the 

contract governing A.C.’s placement in Petitioners’ home.   Petitioners, therefore, 

are not able to rely on contractual provisions to provide the basis for their proposed 

interest in continuing A.C. in their care.  See, McCall v. Meyers, 94 P.3d 1271, 

1272 (Colo.App. 2004)(appellate court is bound by the record). 

2. Extensive regulations govern foster care home placements and do 

not provide foster parents with a liberty interest in the child.   

 

Foster care homes are subject to comprehensive regulations.  Unlike natural 

parents, foster parents must pass stringent licensing or certification standards, 

undergo extensive and continuous assessments, allow regular home inspections, 

and attend initial and annual trainings.  §§ 19-1-103(1.5), C.R.S. (2011), 26-6-101, 

et seq., C.R.S. (1996); 12 CCR 2509-8, Rule Manual Volume 7, Child Welfare 

Services, 7.708.1 A. 6 (8/1/2007).  Licensing or certification standards require that 

foster parents:  

1. Be at least 21 years of age, 

2. Be in good physical and emotional health, 
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3. Exhibit family stability and good communication skills, 

4. Meet state requirements for housing, safety, space, and equipment, 

5. Be open to learn new styles of parenting, 

6. Pass a criminal background check, and 

7. Accept and appreciate cultural differences.    

§ 26-6-107, C.R.S. (2011); 12 CCR 2509-6 Rule Manual Volume 7, Resource 

Development, 7.500.2; 12 CCR 2509-8 Rule Manual Volume 7, Child Welfare 

Services, 7.708.1 A. 6 (2011). 

Foster parents must follow stringent safety regulations in providing for the 

children in their care.  The daily functioning of their home is strictly prescribed in 

the Department of Human Resources Rule Manual Volume 7.  12 CCR 2509-8, 

Rule 7.708.1, et. seq. (2011).  The foster care home must follow specific rules 

regarding discipline, religion, education, community participation, food and 

nutrition, clothing and personal belongings, and space allotted for each child in 

their care. Id. For example, foster families must “provide at least three nourishing, 

wholesome, well-balanced meals a day … with no more than 14 hours between the 

evening and morning meals.”  12 CCR 2509-8, Rule Manual Volume 7, Child Care 

Facility Licensing, 7.708.42 B.   The foster care home must serve only pasteurized 

milk and cannot serve “pressure-canned fruits and vegetables and canned meats.” 
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12 CCR 2509-8, Rule Manual Volume 7, Child Care Facility Licensing, 7.708.42 

E.   

Foster parents have a right to declare their interest to adopt or not to adopt a 

child in their care.  12 CCR 2509-4, Rule Manual Volume 7, Child Welfare 

Services, 7.304.71 A.  The right to declare an interest in adopting does not confer a 

guarantee that they will become the child’s adoptive parents.  They must petition 

the court to grant the adoption under the provisions of the Children’s Code and 

establish their fitness and that the adoption is in the child’s best interests. § 19-5-

210, C.R.S. (2011). 
3
  “Pre-adoptive parent,” “prospective adoptive placement,” 

and “foster-to-adopt parent” are undefined terms used throughout the state to 

describe the declared intention that the placement provider hopes to adopt the child 

placed in her home, but there is not any additional legal significance to these 

monikers.    

The declaration of a desire or intention to adopt creates the hope for a potential 

interest in family: the hope the court will create a parent-child relationship.  The 

due process clauses of the federal and state constitutions protect individuals from 

                                                           
3Foster parents may also request legal custody or guardianship of a child in their 

care, but are not guaranteed their request will be granted.  12 CCR 2509-4, Rule 

Manual Volume 7, Child Welfare Services, 7.304.71 B&C.   As with adoption, 

their request must undergo court scrutiny and be in the child’s best interests.  
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immediate governmental interference with present interests – not possible 

governmental interference with potential interests. Board of Regents v. Roth, 408 

U.S. 564, 577, 92 S.Ct. 2701, 2708-09, 33 L.Ed.2d 548 (1972); Watso, 841 P.2d at 

305.  

3. The Children’s Code provides limited rights to foster parents, but is 

not a source of a liberty interest. 

 

After termination of parental rights, a foster child lives in a bifurcated 

arrangement; his legal custody is with the county department and his physical 

placement is in a kinship placement or a certified or licensed facility under the 

county department’s authority.  § 19-1-103(51.3), C.R.S. (2011).  The county 

department has “the right to the care, custody, and control of [the] child and the 

duty to provide food, clothing, shelter, ordinary medical care, education and 

discipline for a child and, in an emergency, to authorize surgery or other 

extraordinary care.” § 19-1-103(73).  The county department fulfills its duties by 

providing the child an appropriate placement that meets his or her needs and 

assuming fiscal responsibility for the child until the adoption is finalized.  12 CCR 

2509-4 Rule Manual Volume 7, At-risk Adults, Child Welfare, Child Care 

Facilities, 7.304.4 M (2011).   The county department has the right, subject to the 

child’s best interests as represented by the GAL, placement criteria, and court 
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order, to determine where and with whom the child shall live.  §§ 19-1-115(3)(a); 

19-3-605; 19-5-206; 19-5-200.2(2)(c), C.R.S. (2011).  

The foster care home is able to unilaterally end the placement without regard to 

the child’s best interests.  Generally, foster parents must give notice, but they may 

also abruptly end the placement in an emergency situation. 
4
  On the other hand, 

foster placements are not able to unilaterally make their home permanent.  Rather, 

they need a court finding that permanent placement in their home is appropriate. 

See, § 19-5-209, C.R.S. (2011).   

The General Assembly has considered and declined to require advanced notice 

to foster parents of the county department’s intent to remove a child placed from a 

foster home.   House Bill 93-1179, codified at 19-1-210,
5
 created the Colorado 

Foster Parent Rights and Responsibilities Task Force (Task Force) to “examine the 

rights and responsibilities of foster parents.”  §19-3-209(1), C.R.S (1993).   The 

Task Force made seventeen recommendations and submitted those to the General 

Assembly on November 30, 1995.  (Attached as Exhibit A)  The Task Force 

                                                           
4
 The OCR understands that foster care homes are required to provide a 30-day 

notice for removal of the child from their home unless an emergency requires 

immediate removal.  The foster parents’ actions in this case regarding another child 

in their home, I.C., illustrate the prevailing practice.  (TR 11/15/10, p.163, ll. 16-

21) 
5
 Section 19-3-210 was enacted as section 19-3-209 by House bill 93-1179, but 

was renumbered on revision for ease of location.   
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recommended that foster parents receive two weeks’ notice of intent to move 

children from their home “unless there are safety concerns.”  (Recommendation 

#9).  The recommended notice, in its original or modified form, was neither 

enacted by statute nor adopted by state regulation.   

Foster parents, pre-adoptive parents, and relative placements are entitled to 

notice of and have the right to be heard at hearings and administrative reviews.  § 

19-3-507(5)(a), C.R.S. (2011).  The General Assembly specifies that these rights 

do not make the caregivers a party to the action.  Id.  In addition, foster parents and 

relatives have the right to intervene in the proceedings upon a showing that the 

child has been in their care for more than three months and they have information 

or knowledge concerning the care and protection of the child.  § 19-3-502(7), 

C.R.S. (2011).  The right to intervene does not confer party status to foster parents 

or establish a liberty interest in the child in their care.  A.W.R., 17 P.3d. at 195-97.
6
 

The child’s needs, desires, and best interests control decisions regarding 

permanent placement.  The Children’s Code provides for consideration of the 

foster parent’s input regarding the child’s needs and their intention regarding 

                                                           
6
 Currently pending before the court is In the Interest in A.M., 2011 SC 53, seeking 

determination of whether foster parents’ participation in the termination of parental 

rights hearing exceeded the meaning of “intervention” pursuant to § 19-3-

507(5)(a).  The statutory interpretation at issue in A.M. does not involve the child’s 

rights or Petitioners’ proposed interest at issue in this matter. 
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placement, but such input does not dictate the outcome for children. The 

Children’s Code does not guarantee foster parents a lasting relationship with a 

child in their home and, therefore, does not form the basis of any proposed “liberty 

interest in continuing the relationship with the foster child.” 

III. THE PROCEDURES COLORADO PROVIDES FOSTER/PRE-

ADOPTIVE PARENTS SUFFICIENTLY PROTECT ANY DESIRE 

TO ADOPT A CHILD OR TO A CONTINUING RELATIONSHIP 

WITH THE CHILD. 

Assuming, arguendo, that this Court creates a protected foster parent interest in 

a continuing relationship with a child placed in their home, the procedures 

provided in the Children’s Code and state regulations are sufficient to protect that 

interest.  “Because the basic requirement of due process is fundamental fairness, 

the adequacy of particular procedural protections necessarily must be considered in 

view of the circumstances of each particular case.”  Watso, 841 P.2d at 307 

(citations omitted).  This Court must consider the interests of the state and 

individual by employing the three-prong test of Matthews, 424 U.S. at 335, 96 

S.Ct. at 903, and balance (1) the individual interest at stake; (2) the weight of the 

governmental interest in retaining the challenged procedures, including the interest 

in avoiding increased administrative and fiscal burdens; and (3) the degree to 

which proposed alternative procedures will lessen the risk of an erroneous 

deprivation of the individual’s liberty or property.  Watso, 841 P.2d. at 307-308.   
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Any interest that this Court might create for pre-adoptive foster parents would 

be centered on their hope to ultimately be the adoptive home for the child.  Any 

such interest is significantly outweighed by the State’s interest in promoting the 

child’s right to a safe, appropriate, permanent adoptive home and abiding by the 

existing procedures that protect that right.     

Petitioners demand this court create two procedures prior to a change in 

placement of the child: notice and hearing.  By this demand, Petitioners do not 

merely equate themselves to the child’s parents; they elevate their interest beyond 

the child’s parents.  Parents, legal guardians, and legal custodians are not entitled 

to pre-removal notice or hearing.  § 19-3-403, C.R.S. (2011).  As explained above, 

the General Assembly rejected providing foster parents “pre-removal notice.”  See, 

Section II.B.3., supra. 

The General Assembly nevertheless has provided foster parents with a means of 

protecting their desire to adopt by providing them with the right to file a petition to 

adopt. § 19-5-202(1), C.R.S. (2011). 
7
  Pending the hearing on the petition to 

adopt, the court must determine whether it is in the child’s best interests to allow 

placement with the “pre-adoptive” foster parents.  The court must  

                                                           
7
 The minor child may also petition to adopt with court approval.  § 19-5-202(2), 

C.R.S. (2011). 
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issue a certificate of approval of placement, placing the child’s custodial care 

with prospective adoptive parents pending final hearing on the petition for 

adoption, if it appears to the court that the placement for adoption is in the best 

interests of the child. 

 

§ 19-5-210(1.5), C.R.S. (2011).  The court may terminate the pre-adoptive 

placement if the placement is not in the child’s best interest. § 19-5-209(2), C.R.S.  

(2011). However, when the court has authorized “custodial care” it may not 

terminate the placement without notice to the pre-adoptive parents. Id.   

The filing of a petition to adopt does not guarantee the adoption will be 

finalized.  The court continues to scrutinize the appropriateness of the placement 

through regular home inspections by the county department and GAL.  §19-5-

209(2) C.R.S. (2011). The court must then hold a hearing to determine whether the 

foster parents are persons of good moral character and financially capable of 

supporting and educating the child, and their home is suitable.  § 19-5-210, C.R.S. 

(2011).  At the hearing, the needs of the child and his best interests, as represented 

by the child’s GAL, govern the court’s determination of the appropriateness of the 

petition.  § 19-5-210 (2)(d), C.R.S. (2011).   

These procedures acknowledge the foster parent or pre-adoptive foster parent’s 

hope to adopt that has culminated in their petition to adopt.  While adoption is not 

guaranteed, the process established by the General Assembly protects the pre-

adoptive parent’s intent to adopt.  The role that additional procedures might serve 
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to lessen the risk of an erroneous deprivation of that intent is outweighed by the 

significant governmental interest in achieving timely and appropriate permanency 

for children whose parental rights have been terminated.   

CONCLUSION 

The Court of Appeals was correct in refusing Petitioners’ request that it create a 

liberty interest in the continuing relationship with a foster child.  The OCR 

respectfully requests that this Court affirm the Court of Appeals decision.   

Respectfully submitted this 29 day of March 2012, 
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