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Notes from the Director 

R ecently, I attended oral argument before the Supreme 
Court in the L.A.N. case which is detailed in this newslet-

ter and concerns the issue of whether a GAL in a dependency 
proceeding can waive the child’s psychotherapist-patient 
privilege. The role of the GAL had been extensively briefed in 
that case, with OCR weighing in as amicus.  When the GAL in 
that case introduced herself at oral argument, Justice Hobbs 
asked. ”Tell us how you can do this impossible job?” 
 While that comment elicited a few chuckles from the 
Court, it struck me that it was absolutely accurate.   The work 
you do is sometimes almost impossible. You are called upon 
to make difficult judgment calls in emotion-charged, chaotic 
situations knowing that those recommendations may have a 
fundamental impact on a child, a family, and sometimes gen-
erations. You are required to be an expert in a huge array of 
issues: domestic violence, substance abuse, and mental 
health.  You must know how to navigate the services available 
through public systems to address those issues. Add to that 
knowledge of child development, the impact of trauma on 
children, and adolescent brain functioning.  The list goes 
on.  And that says nothing about the ever-evolving complexity 
of the law, as evidenced by the size of this newsletter detail-
ing recent decisions.  The sheer volume of appellate decisions 

directly impact-
ing practice is 
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simply un-
precedented. 
Those deci-
sions will have 
a direct im-
pact on the 
way attorneys 
practice going 
forward. 
 With all of 
that, it truly is 
an amazing 
time to be an 
attorney who 
represents children’s best interests.  Our field is evolving 
rapidly with a renewed focus on maintaining families when-
ever possible and paying attention to youth voice.  All of your 
work on behalf of Colorado’s children has a direct impact on 
creating better outcomes and moving the system forward. As 
one GAL recently told me, it’s the hardest job but also the 
best job. We at OCR are proud to be some small part of that. 
 We would like your feedback on the OCR.  I encourage 
everyone to complete a brief survey available at: 
www.surveymonkey.com/s/OCRYearEnd2012.  We greatly 
value your input.   - Linda Weinerman, Executive Director 

https://www.surveymonkey.com/s/OCRYearEnd2012


2012 Legal Review 

  1.  U.S. Supreme Court Cases 
 
Miller v. Alabama; Jackson v. Hobbs, 132 S.Ct. 2455 (2012).  
In consolidated cases, the United States Supreme Court decides 
that mandatory life sentences without possibility of parole for  
juveniles under the age of 18 violates the Eight Amendment’s 
prohibition against cruel and unusual punishments.  At issue in 
these cases were state statutes requiring mandatory life with-
out parole sentences for individuals convicted of murder.  Stat-
utes did not allow the sentencing authority any discretion to 
impose a lesser punishment.  Petitioners in both cases were 14 
years old at the time of the commission of the offenses.   The 
Court considers Roper v. Simmons, 543 U.S. 551, 125 S.Ct. 1183 
(2005) and Graham v. Florida, 130 S.Ct. 2011 (2010) as prece-
dent “establish[ing] that children are constitutionally different 
from adults for purposes of sentencing.”  Citing Graham, the 
Court holds that a mandatory life sentencing scheme “prevents 
those meting out punishment from considering a juvenile’s 
‘lessened culpability’ and greater ‘capacity for change.’”   While 
the Court does not consider the argument that the Eighth 
Amendment requires a categorical bar on life without parole 
sentences for juveniles, the Court states that given the prece-
dent of Roper, Graham, and this case establishing a greater ca-
pacity for change and diminished culpability for juveniles 
“appropriate occasions for sentencing juveniles to this harshest 
possible penalty will be uncommon.”  

 
  2.  U.S. Tenth Circuit Court of Appeals Cases 
 
Elwell v. Byers, 699 F.3d 1208 (10th Cir.  2012).  In an action 
alleging violation of constitutional rights under 42 U.S.C.§ 
1983, the Tenth Circuit Court of Appeals holds that the prea-
doptive parents had a constitutionally protected liberty inter-
est in their relationship with a foster child and that they were 
deprived of this interest without sufficient process by the de-
partment’s removal of the child from their home without prior 
notice.  The court, however, holds that because the preadoptive 
parents’ constitutional rights were not clearly established at 

the time of the deprivation, the defendants were entitled to 
qualified immunity. 
 
With regard to the liberty interest, the court considers U.S. Su-
preme Court precedent Smith v. OFFER, 431 U.S. 816 (1977).  It 
concludes that because the statutory provisions requiring the 
provision of notice to foster parents prior to removal of the 
child are procedural rather than substantive, the statute itself 
does not create a constitutionally protected liberty interest.  
The court instead holds that the preadoptive parents have a 
liberty interest inherent in the Due Process Clause of the Four-
teenth Amendment based on the following facts:  the biological 
parents’ rights  had been terminated; the preadoptive parents 
had cared for the child for an extended period of time and were 
essentially the only parents the child had ever known; the pre-
adoptive parents were very close to becoming adoptive par-
ents (the petition for adoption had been filed and a final adop-
tion hearing was set).  The court also notes that neither state 
law nor the contractual arrangements “would have tempered 
the Elwell’s ‘reasonable expectation of developing a permanent 
relationship’” with the child.  Rather, state law guaranteed thir-
ty days’ pre-removal notice and a court order prohibited the 
child’s removal from the preadoptive parents’ home without 
written consent of the court or an emergency which required 
removal.  The court recognizes that a typical foster parent situ-
ation would not generally create a liberty interest and that the 
preadoptive parents in this case were “on the verge” of finaliz-
ing the adoption; the court declines to “define precisely where 
the liberty interest threshold falls on this spectrum.”  
 
The court then considers whether the lack of notice constitut-
ed a violation of due process.  Although the court expresses 
that “because preadoptive parents’ liberty interest is not as 
strong as that of biological parents, a lesser threat to safety 
might justify postponing the process due to preadoptive par-
ents,” the defendants failed to show any concern for the child’s 
welfare and the preadoptive parents were entitled “to the bare 
minimum of process—notice.”       

(Continued on page 3) 
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  3.  Colorado Supreme Court Cases 
 
 

T he summaries that follow highlight aspects of cases rele-
vant to child representation, but they are neither official 

nor complete court opinions. Decisions may be subject to mul-
tiple interpretations, and attorneys should consult with the 
original decision prior to citing it.  Additionally, the time 
period for determining petitions for rehearing and/or certio-
rari may not have expired for many of these decisions, mean-
ing that the holdings of these decisions may be subject to fur-
ther review.  The full text the following decisions can be ac-
cessed on the Colorado Court of Appeals website or the Colora-
do Supreme Court website.   
 
In the Interest of B.B.O., 10SC623 (Colo. May 29, 2012)  In 
this decision, the Colorado Supreme Court reverses the 
Court of Appeals, holding that under § 14-10-123(1)(b) and 
(1)(c), a nonparent asserting standing does not have to show 
that parents voluntarily permitted nonparent to assume re-
sponsibility for or share in child’s care.  In this case, the mi-
nor child had lived with the child’s father and half sister for 

2012 Legal Review 
(Continued from page 2) 

approximately six years when the father died.  Two months 
after the father’s death, the half sister petitioned for alloca-
tion of parental responsibilities.  Mother, who had not had in
-person contact with the child for the last four years, assert-
ed that the half sister did not have standing.  The Court holds 
that parental consent is not required to establish standing 
pursuant to § 14-10-123.  In reaching its decision, the Court 
also holds that the Court of Appeals in C.C.R.S., 148 P.3d 458 
(Colo. App. 2006) misapplied the Troxell v. Granville when it 
read a parental consent requirement into the standing stat-
ute.  
 
In the Interest of Madrone, 12SA222 (Colo. November 
27, 2012)  In an original proceeding under C.A.R. 21, the 
Supreme Court holds that the trial court applied the in-
correct legal standard in concluding that it had jurisdic-
tion over a proceeding involving allocation of parental 
responsibilities of the child.  The parents in this proceed-
ing had resided with the child in Colorado for less than six 
months, when they separated and one parent moved to 
another state with the child.  The parent remaining in Col-
orado filed for allocation of parental responsibilities in 
Colorado.  While the trial court determined that Colorado 
was not the child’s home state, the trial court held that it 
had jurisdiction to determine initial custody matters 

(Continued on page 4) 

 

People in the Interest of O.C., 12SC835 (cert. granted November 19, 2012) 

 Whether the Court of Appeals erred in concluding that relatives may intervene as a matter of right any time following adjudi-

cation, even when they have not had a child in their care at least three months prior to intervention under § 19-3-507(5)(a). 

 

LAN v. LMB, 12 SC529 (cert. granted Jan. 9, 2012) 

 Whether a guardian ad litem in a dependency and neglect proceeding can waive the child's psychotherapist-patient privilege. 

 Whether the court of appeals erred in determining that the child's psychotherapist-patient privilege was waived with re-

spect to certain materials in the psychotherapist's file. 

 

M.S. v. People ex rel. A.C., 11 SC 725 (cert granted Nov. 14, 2011) 

 Whether pre-adoptive foster parents of a child whose biological parents' rights have been terminated have a constitution-

ally protected liberty interest in a continuing relationship with the child and a right to due process concerning removal of 

the child from the parents' home. 

 

A.S. v. People, 12 SC 396 (cert. granted December 3, 2012) 

 Whether § 19-2-601 (5)(a)(I) prohibits a court from sentencing an aggravated juvenile offender to probation as a condition 

of a suspended sentence to the Department of Human Services Division of Youth Corrections.  

 

A.M. v. N.M., 11 SC 53 (cert. granted Aug. 1, 2011) 

 Whether the court of appeals erred when it determined that the intervenors' cross-examination of witnesses concerning 

the care and protection of the child during a termination of parental rights hearing exceeded the meaning of intervention, 

pursuant to § 19–3–507(5)(a), and violated the parents' right to due process. 

 Whether the court of appeals correctly selected and applied a harmless error beyond a reasonable doubt standard to re-

view the statutory and constitutional violations that resulted from the full participation of the foster parents in the termina-

tion of parental rights trial. 

I s s u e s  P e n d i n g  B e f o r e  t h e  C o l o ra d o  S u p r e m e  C o u r t  
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FY12 Budget Report 

I n FY 12, the OCR spent 4.64% 

of its budget on its central ad-

ministrative office, which is dedi-

cated to fulfilling OCR’s statutory 

mandates and includes the OCR 

El Paso County GAL Office.  

$16,462,536 was spent on attor-

ney services for children.  

$475,000 was passed directly 

through to CASA of Colorado.  

OCR used $38,000 of its budget to 

providing training to GALs and 

other stakeholders throughout 

Colorado.   

OCR paid attorney services in 

12,987 case appointments.  The 

average cost of an OCR case was 

$1,138 in FY 12.  The appoint-

ments in dependency and neglect 

cases account for 81% of attor-

ney services expenditures.  The 

average cost per dependency 

case was $1,526 down from 

$1,565 in FY11.  The breakdown 

of expenditures by case type is in 

the chart below.  

2012 Legal Review 

based on the parties’ “intent to indefi-
nitely change their residence to Colo-
rado.”    As a preliminary matter, the 
Supreme Court  determines that the 
exercise of its original jurisdiction 
under C.A.R. 21 is proper because of 
the jurisdictional nature of the issue 
and the implication of the parenting 
time and decision making responsi-
bility on the short- and long-term sta-
bility of the minor child’s life and re-
lationship with the parties.  With re-
gard to the trial court’s jurisdiction, 
the Supreme Court holds that under 
the UCCJEA, because the child had not 
resided in Colorado for the six 
months preceding the petition for 
APR, Colorado was not the child’s 
home state.  Because Colorado was 
not the child’s home state under the 
UCCJEA, the trial court should have 
determined whether Colorado had 
jurisdiction under the alternative 
grounds set forth under § 14-13-201
(1)(b)-(d).  Consideration of the par-
ties’ intent to remain in Colorado is 
not a proper jurisdictional test under 
the UCCJEA.  

(Continued from page 3)   4.  Colorado Court of 
          Appeals Cases 
 
In re the Parental Responsibilities 
Concerning T.L.B. and M.A.B., 2012 
COA No.8 No. 10CA2157 (January 19, 
2012).  This case involves an appeal of 
a trial court’s order holding that, under 
the UCCJEA, Canada had subject matter 
jurisdiction over determinations re-
garding custody and guardianship of 
the minor children.   In this case, moth-
er and father had resided in Canada 
with the minor children for a number 
of years when mother took the children 
to Colorado without informing the fa-
ther.  Father obtained a Canadian order 
granting him custody of the children 
and filed a Hague Convention petition 
in Adams County District Court.  Moth-
er filed in Denver District Court for 
allocation of parental responsibilities; 
this proceeding was stayed pending a 
resolution on the Hague Convention 
claim in Adams County.   While Adams 
County District Court determined that 
father made a prima facie case for re-
turn of the children, it denied return of 
the child under the Hague Convention 
exception applying to situations involv-
ing a grave risk of exposure to physical 
or sexual abuse.  The Adams County 
case was then consolidated with the 
Denver case, and the Denver court 
found that Canada had jurisdiction un-
der the UCCJEA but that the children 
would remain in Colorado pursuant to 
the UCCJEA’s temporary custody provi-
sions until the Canadian court entered 
an order.  Pending mother’s appeal of 
the Denver District court order, the 
Canadian court entered an order 
awarding father sole custody of the 
children and rejecting mother’s allega-
tions of abuse by father.  
 
The Court of Appeals first holds that 
mother’s appeal of trial court’s ruling 
that Canada had subject matter juris-

(Continued on page 5) 
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Training Alert! 

Upcoming OCR Trainings:  
 

OCR’s Complaint Process & Procedures Training – 
January 16th, 2013 | 12:00pm-1:00pm, Adams 
Co. Justice Center, 1st Floor Training Room (1100 

Judicial Center Dr., Brighton, CO). 1 Ethics CLE Credit requested, 
Pizza Lunch Provided.  Register at: http://coloradochildrep.org/
training/details/ocrs-complaint-process-procedures-training/    
 

Save the Date: OCR two-day Domestic Relations Conference – 
April 18th - 19th, 2013 | Pueblo Community College, Fortino 
Ballroom.  Register at: http://coloradochildrep.org/training/
details/ocr-domestic-relations-conference/  
 

Save the Date: OCR’s Summer Conference will take place the 
last week of July 2013 and will be held at the Silverthorne 
Pavilion in Silverthorne, CO. 
 

Please check the Training Page of the OCR’s website for updates! 

diction under the UCCJEA is not moot 
even though the Canadian court had 
entered an order during the pendency 
of the appeal.  The Court of Appeals 
holds that the Canadian court did have 
subject matter jurisdiction to deter-
mine parental responsibilities under 
the UCCJEA because Canada was the 
children’s place of habitual residence 
before mother brought them to Colora-
do and because Canada was the place 
where the first custody proceeding was 
initiated.  The Court of Appeals rejects 
mother’s claim that the Hague Conven-
tion proceedings in Adams County 
preempted the UCCJEA analysis and 
required a different jurisdictional re-
sult. 
 
In re the Parental Responsibilities 
Concerning B.R.D., and concerning 
Decker, 2012 COA 63 No. 10CA2386 
(April 12, 2012)  In  a case involving 
parents’ petition for modification of an 
existing order allocating parental re-
sponsibilities between parents and 
nonparents, the Court of Appeals held 
that the trial court erred by applying 

(Continued from page 4) 

2012 Legal Review 

the presumptions against modification 
of existing orders set forth in §§ 14-10-
129 and 14-10-131 instead of the pre-
sumption in favor of fit parents set 
forth by the United States Supreme 
Court in Troxel v. Granville.  The origi-
nal order arose out of a stipulation be-
tween biological parents and pre-
adoptive parents after father of the 
child was notified of the child’s birth 
and objected to the adoption of the 
child.  While the original order granted 
sole parental responsibilities to the 
nonparents and limited parenting time 
to the parents, over time the parents of 
the child exercised close to shared par-
enting time with the child.  Both par-
ents moved to modify the original or-
ders regarding parental responsibility 
and parenting time, but only father 
appealed the trial court’s ruling. 
 
§§ 14-10-129 and 14-10-131 set forth 
a presumption that prior orders allo-
cating decision-making will remain in 
effect and a presumption against modi-
fication of parenting time orders that 
substantially alter parenting time and 
changes the child’s primary residence.  
However, citing In re D.I.S., 249 P.3d 

775 (Colo. 2011), which was decided 
after the trial court’s decision, the 
Court of Appeals concludes that the 
presumption that a fit parent acts in 
the best interests of the child set forth 
by the United States Supreme Court in 
Troxell v. Granville “’must prevail over 
any competing presumption in favor of 
an established custodial environment.’”  
The Court of Appeals vacates the APR 
order and remands for further pro-
ceedings consistent with the following 
procedures:  (1) The court must give 
special weight to father’s request to 
modify the existing orders.  (2) The 
court must give the nonparents an op-
portunity to rebut this presumption by 
showing, by a preponderance of the 
evidence, that the proposed modifica-
tion is not in the child’s best interests 
and that the present order does not 
endanger the child.  **Note:  The Court 
of Appeals reasons that preponderance 
of the evidence is the appropriate bur-
den of proof because the initial APR 
order was entered into voluntarily by 
the parents.**  (3) If the court denies 
the father’s request, it must make find-
ings of fact identifying the special fac-

(Continued on page 6) 
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application of the harmless error standard for review of the 
deprivation of father’s statutory right to counsel is not the 
appropriate standard because the lack of counsel impairs the 
court’s ability to assess whether the deprivation influenced 
the outcome of the case or impaired the basic fairness of the 
proceeding.  Declining to extend the structural error analysis 
used in criminal proceedings to D&N proceedings, the Court 
of Appeals instead determines that the deprivation of coun-
sel for a substantial part of the termination hearing consti-
tutes reversible error per se.  The Court of Appeals empha-
sizes the limited nature of its holding, which applies only to 
deprivation of counsel for a significant portion of a termina-
tion of parental rights proceedings.  The Court of Appeals 
does not determine the question of whether the father was 
constitutionally entitled to counsel given the circumstances 
of this case. 
 
***Note:  Judge Booras dissents with regard to the court’s deci-
sion that the appropriate standard of review is “reversible er-
ror per se.”*** 
 
In the Interest of C.Y., 2012 CO 31 No. 11CA0694 
(February 16, 2012)  In an appeal of a district court order 
reversing a magistrate’s order requiring a juvenile to under-
go a psychosexual evaluation as part of a case management 
plan following the magistrate’s determination that the juve-
nile was incompetent to stand trial, the Court of Appeals 
holds that the order requiring a psychosexual evaluation as 
part of a case management plan did not violate the juvenile’s 
right to be free from self incrimination or the juvenile’s due 
process rights. 
 
As a preliminary matter, the Court of Appeals holds that the 
finding that a juvenile cannot be restored to competency is a 
final, appealable order.  With regard to the claimed violation 
of the right against self incrimination, the Court of Appeals 
reasons that the order did not violate this right because the 

(Continued on page 7) 
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tors upon which it relies; such special factors are set forth in 
§§ 14-10-124(1.5), 14-10-129(2), and 14-10-131(2).     
 
Additionally, the Court of Appeals rejects father’s objection 
to the reappointment of an evaluator based on father’s 
claims of bias. 
 
In the Interest of R.D., 2012 COA 35 No. 11CA1347 (March 
1, 2012)  In appeal by both mother and father of an order 
terminating their parental rights, the Court of Appeals af-
firms the termination of mother’s parental rights and vacates 
the judgment terminating father’s parental rights.  In this 
case, the father did not attend the first day of the termination 
hearing; counsel represented to the court that the father was 
detained at work.  The trial court initially allowed the fa-
ther’s counsel to proceed without him, but two hours into 
the hearing, the court found the father to be in default.  The 
trial court therefore granted the termination motion as it 
applied to the father and ended his counsel’s participation 
over counsel’s objection.  Father, represented by substitute 
counsel because his original counsel was unavailable, 
showed up for the second day of the termination hearing, 
which occurred approximately a week and a half later.  The 
court allowed the father to participate in the hearing, but 
after substitute counsel indicated she was not prepared to 
participate, the court sua sponte allowed her to withdraw.  
 
The Court of Appeals holds that the trial court violated the 
father’s statutory right to counsel by dismissing his counsel 
the first day of the termination hearing.  The Court of Ap-
peals also holds that the entry of the default judgment 
against the father was not in compliance with C.R.C.P. 55 be-
cause the father had actively participated in the proceedings 
prior to the hearing.  With regard to the violation of the fa-
ther’s statutory right to counsel, the Court of Appeals holds 

that the trial court did 
not cure its error on 
the second day of the 
hearing, reasoning 
that the court’s disal-
lowance of counsel’s 

participation the 
first day of the 
hearing may 
have influenced 
trial counsel’s 
lack of prepara-
tion for the sec-
ond day of the 
hearing. The 
Court of Appeals 
holds that the 

(Continued from page 5) 

 

Training Resources 
Impacts of the Medicinal Marijuana 
Trend on Child Welfare Law: 
The National Alliance for Drug Endangered 
Children compiled the following resources to 

address questions and concerns around the medicinal marijua-
na trend and the practice of child welfare law. 
 

Webinar - The Impacts of the Medical Marijuana Trend on 
Child Welfare: https://vimeo.com/channels/
nationaldec/54829422  
 

Article - 12 Provisions to Protect Kids if Marijuana is Legalized: 
http://www.nationaldec.org/directory/91242/111454/  
 

Article - Health Effects of Marijuana Grows: 
http://www.nationaldec.org/directory/91242/117624/  
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Tips and Tricks: 
Using the AnyCase System 

 

Regularly Check Your “Office Billing Details” Screen 
 

Excess Fees: OCR suggests you check it once per week to see if you 
require excess fees. When requesting excess fees, email Melanie 
with the case number, the issue, and the next hearing date.  
 

Disputed Items: Additionally, sort by disputed items to ensure that 
any disputed items are addressed within 30 days of the date the 
activity was entered into the system.  
 

Closing a Case:  Remember that you can close a case before all your pending billing has been paid. Closing a case will not 
affect your bills being pulled and paid.  Here are three simple steps:  
 

1) Close the case with the correct date and reason  

2) End your appointment to all kids on the case  

3) End your assignment to the case  

 

Notes:  Please remember that your notes in the AnyCase system are considered work product and are not viewable by OCR.  
In other words, OCR staff cannot view “notes” about billing entries.  If you need to correspond about a billing entry, please  
email melaniejannicelli@coloradochildrep.org.  OCR is working on creating a billing notes section to allow for communication 

about entries.  

prohibition on the use of the juvenile’s 
statement set forth in § 19-2-1305 pro-
vides the juvenile with immunity that is 
coextensive with the immunity provid-
ed by the Fifth Amendment’s privilege 
against self-incrimination.  With regard 
to the alleged violation of the juvenile’s 
due process rights, the Court of Ap-
peals holds that the order did not un-
dermine the presumption of innocence 
because the juvenile will not stand trial 
on the charges.  The Court of Appeals 
also holds that the juvenile’s claim that 
the order deprived him of liberty with-
out due process is premature because 
provisions restricting the juvenile’s 
liberty have been added to the case 
management plan as a result of the 
evaluation.   
 
**Note:  Judge Russel dissents on the 
grounds that the Court of Appeals lacks 
jurisdiction over the appeal.**** 
 

(Continued from page 6) 
In the Interest of N.G., 2012 COA 131 
No. 10CA0417 (August 2, 2012)  In 
this case, the Court of Appeals reverses 
the trial court’s allocation of parental 
responsibilities to a maternal uncle, 
holding the following:  (1) a parent 
subject to a deferred adjudication that 
is neither revoked nor expired is not 
barred by an earlier no-fault admission 
to the petition from requesting an evi-
dentiary hearing and presenting evi-
dence of events which occurred during 
the deferral period before the entry of 
the adjudicational order; (2) at the 
hearing, such a parent will usually en-
joy the constitutional presumption that 
a fit parent makes decisions in the best 
interests of his or her child. 
 
The Court of Appeals first determines 
that the deferred adjudication statute, § 
19-3-505, does not address the 
grounds or procedure for revoking a 
deferred adjudication before the time 
period of the deferment has expired.  
Relying on Colorado Supreme Court 

2012 Legal Review 

precedent holding that “’adjudication 
relates to the status of the child as of 
the date of the adjudication,’” K.D. v. 
People, 139 P.3d 695 (Colo. 2006), the 
Court of Appeals determines that per-
mitting a continuation of the adjudica-
tory hearing, § 19-3-505(5) contem-
plates the reconsideration of the child’s 
status before entering the adjudicatory 
order even though the court has al-
ready made a preponderance of the 
evidence finding pursuant to § 19-3-
505(7)(a), that reconsideration may be 
requested expressly or impliedly, and 
that reconsideration should be accom-
panied by any additional findings re-
quired to address new evidence and 
the child’s status. 
 
Regarding the Troxel presumption that 
fit parents act in the best interests of 
their children, the Court of Appeals 
holds that this presumption survives 
the judicial authorization to file a peti-
tion and “will ordinarily survive” a pre-

(Continued on page 8) 
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ponderance of evidence determination 
made pursuant to § 19-3-505(7)(a), 
particularly when that determination is 
made based upon a parent’s no fault 
admission.  This presumption endures 
“unless and until the court has found 
that the child was (or would be) de-
pendent or neglected in the parent’s 
care.” 
 
The Court of Appeals also rejects the 
argument of the department that adju-
dication is only required as to one par-
ent in a D&N proceeding, citing its 
precedent establishing that each parent 
has a right to a jury trial and that the 
admission by one parent is not neces-
sarily dispositive of allegations disput-
ed by the other parent.  The Court of 
Appeals also rejects the argument that 
the no-fault admission allowed the en-
try of a dispositional order despite the 
lack of an adjudication and that the 
magistrate’s failure to formally revoke 
rendered any error harmless, distin-
guishing the case N.D.V., 224 P.3d 410 
(Colo. App. 2009) and determining that 
the father in this case did not expressly 
or impliedly waive his right to request 
an adjudicatory hearing and further 
findings on the  child’s current status 
based on evidence occurring during the 
deferral period.  The Court of Appeals 
concludes that the allocation of paren-
tal responsibilities to the uncle must be 
set aside because the magistrate failed 
to rule on father’s motion for place-
ment and custody of the child and did 
not properly address the Troxel pre-
sumption and that the district court 
should have vacated the magistrate’s 
order based on constitutional grounds. 
 
In re the Parental Responsibilities of 
D.T., 2012 COA 142, No. 11CA1006 
(August 30, 2012). In this decision, 
the Court of Appeals affirms the trial 
court’s dismissal of a petition for allo-
cation of parental responsibilities filed 
by a nonparent.  The mother in this 
case lived with the nonparent for the 

(Continued from page 7) 

first six months of the child’s 
life.  She then subsequently 
moved out of the nonparent’s 

home, and the nonparent continued to 
provide some care for the child.  During 
a contested hearing, the parties disput-
ed the frequency of care the nonparent 
provided for the child and whether the 
nature of the care was performed in a 
parental role or “more of a grandmoth-
erly role.”  Deciding that the standing 
issue presented by this case turns on 
whether the nonparent had “physical 
care” of the child for the requisite six 
months set forth by§ 14-10-123(1)(c), 
the Court of Appeals upholds the trial 
court’s finding that the nature and fre-
quency of the child’s care was under 
the direction of the mother and was not 
sufficient to grant the nonparent stand-
ing.  The Court of Appeals determines 
that the Supreme Court’s decision in 
B.B.O. does not require a different re-
sult; even though the trial court in this 
case inaccurately ruled that parental 
consent is a requisite finding for non-
parent standing under § 14-10-123(1)
(c), consent was not the determinative 
issue in this case. 
 
The Court of Appeals additionally holds 
that the mother did state a sufficient 
legal basis for award of attorneys’ fees 
to her under § 14-10-119 and that the 
mother’s claim for attorney’s fees was 
not obviated by the pro bono nature of 
the representation she received; this 
claim is remanded for determination of 
the parties’ relative financial status by 
the trial court. 
 
In the Interest of K.W., 2012COA 151 
No. 11CA1951 (September 13, 2012)  
This case involves appeal of an adjudi-
cation of a juvenile in a delinquency 
case based on a disorderly conduct 
charge that was added to the petition 
after the six-month statute of limita-
tions period applicable to such charge 
expired but during the period of a de-
ferred judgment.  The Court of Appeals 
upholds the adjudication, determining 
that the tolling of the statute of limita-
tions during the period of the deferred 
judgment was consistent with the legis-

(Continued on page 9) 
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Training Resources 

Did you know you can obtain home 
study CLE credit for watching OCR 
Archived Training Videos? 
 

The following are available at: 
http://coloradochildrep.org/
training/materials/  (“Archived 
Webinars & Training Videos”) 
 

→ GAL Educational Forum on 
 Permanency Roundtables Video 
 

→ Getting on the GRID: Hot Topics & 
Emerging Issues in Dependency 
Law Conference Videos 

 

To submit for CLE: View the training 
video. Review presentation materi-
als and handouts provided by pre-
senters. Print a home study CLE 
form and submit to the Colorado 
Supreme Court Board of Continuing 
Legal and Judicial Education. 
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Stakeholder Survey 
OCR received 1035 electronic survey responses, including responses from each judicial 
district, which provided feedback on approximately 215 guardians ad litem. Overall, 
the responses reflected positively on GAL knowledge, performance, participation in 
case conferencing, and general practice.  If we received feedback on your perfor-
mance, you will receive an individual report. 

  

Highlights of the electronic surveys include: 

 86% of respondents said they agree or strongly agree that 
their GAL possesses relevant skills 

 84% of respondents said they agree or strongly agree that 
their GAL possesses requisite knowledge 

 84% of respondents said they agree or strongly agree that 
their GAL is familiar with community services 

 91% of respondents said they agree or strongly agree that their GAL attends all court hearings 

 72% of respondents said they agree or strongly agree that their GAL critically assesses department case plans and 
permanency plans 

 82% of respondents said they agree or strongly agree that their GAL is respectful of others involved in the case 

We want to hear your feedback about OCR!  Please visit www.surveymonkey.com/s/OCRYearEnd2012 
to complete a brief survey about The Office of the Child’s Representative.  To show our appreciation for 
your input, after completing the survey online you will be offered the option to enter a drawing for a 
$50 Amazon.com Gift Card!  Responses must be submitted by January 11th, 2013. 

terminate parental rights.  The 
Court of Appeals preliminarily 

holds that the order to intervene is a 
final order and properly before the 
court on appeal.   The Court of Appeals 
then turns to the trial court’s denial of 
grandparents’ motion to intervene pur-
suant to § 19-3-507(5)(a), which states 
that “parents, grandparents, relatives, 
or foster parents who have the child in 
their care for more than three months 
who have information or knowledge 
concerning care and protection of the 
child may intervene as a right following 
adjudication with or without counsel.”  
The Court of Appeals concludes that 
this statute is ambiguous in that it is 
unclear whether the three-month re-
quirement applies to all potential inter-
venors or only foster parents.  Applying 
the rules of statutory construction, the 

2012 Legal Review 

lative intent of diversion and that the 
district court did have jurisdiction over 
the charge.  
 
In the Interest of O.C., 2012 COA 161 
No. 12CA0649 (September 27, 2012) 
At issue in this case was the trial 
court’s denial of the grandparents’ mo-
tion to intervene.  Grandparents did not 
serve as a placement for the child, but 
moved to intervene and have the child 
placed with them pursuant to various 
procedures three times throughout the 
pendency of the proceedings.  The ap-
peal in this case involves the trial 
court’s denial of grandparents’ third 
motion to intervene, which took place 
after the county department moved to 

(Continued from page 8) 

Court of Appeals determines that it 
may not draw any conclusions from the 
placement of the term “foster parents” 
immediately before the three-month 
language but that consideration of the 
language in light of its historical back-
ground, the three-month requirement 
only applies to foster parents.  The 
Court of Appeals holds that § 19-3-07
(5)(a) allows grandparents the right to 
intervene at any time after adjudica-
tion, regardless of whether the subject 
children have been in their care for 
more than three months.  ***Note:  The 
Colorado Supreme Court has granted 
certiorari on the grandparent interven-
tion issue decided by the Court of Ap-
peals in this case.  See People in the In-
terest of O.C., 12SC835 (cert granted 
11/19/12)***  

(Continued on page 10) 
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2012 Legal Review 

In re the Parental Respon-
sibilities of M.W., 2012 COA 
162 No. 12CA0771 
(September 27, 2012)  
This case involves an appeal 
of the trial court’s denial of a 
psychological father’s mo-
tion for allocation of paren-
tal responsibilities.  The psy-
chological father in this case 
became involved with the 
child’s mother while she was 
still pregnant with the child; 
he had been held out to the 
child as the child’s father 
and was involved in the day-
to-day care of the child for 
two years.  When the rela-
tionship ended between the 
mother and the psychologi-
cal father, the psychological 
father petitioned for APR of 
the minor child. The biologi-
cal father became involved 
through a child support ac-
tion, and after genetic test-
ing confirmed he was the 
father of the child, eventual-
ly moved to Colorado with 

(Continued from page 9) his girlfriend to be more 
involved with the child.  
With mother’s consent, he 
began exercising parenting 
time.  At the hearing regard-
ing parental responsibilities 
of the psychological father, a 
parental responsibilities 
evaluator recommended 
that the psychological par-
ent serve as the child’s pri-
mary caregiver.  The trial 
court found that the psycho-
logical father had standing 
under § 14-10-123(1)(c), 
but that it could not allocate 
parenting time to him unless 
it specifically found that the 
biological parents were unfit 
or would likely make par-
enting decisions not in the 
best interests of the child. 
 
The Court of Appeals holds 
that the trial court applied 
the wrong legal standard.  In 
allocation of parental re-
sponsibilities proceedings 
involving a nonparent, the 
court must apply a three-
part test.  First, the court 

must apply a presumption 
favoring the parental deter-
mination.  Second, the court 
must consider whether the 
nonparent has shown by 
clear and convincing evi-
dence that the parental de-
termination is not in the 
child’s best interests.  Third, 
the court must consider 
whether the nonparent has 
met its ultimate burden to 
establish by clear and con-
vincing evidence that his/
her requested allocation is in 
the child’s best interests.  
The court must make factual 
findings and legal conclu-
sions identifying the “special 
factors” on which it relies.  In 
allocation of parental re-
sponsibilities actions, the 
court must consider the fac-
tors set out by § 14-10-124
(1.5) and give paramount 
consideration to the physi-
cal, mental, and emotional 
conditions and needs of the 
child. 
 
The Court of Appeals rejects 
the psychological parent’s 
argument that the biological 
father is not entitled to the 
Troxel presumption because 
of his initial lack of involve-
ment in the child’s life.    
 
In the Interest of A.R., 2012 
COA 195 No. 11CA1448 
(November 8, 2012)  In a 
case involving termination 
of parental rights of an Indi-
an Child, the Court of Ap-
peals holds that ICWA’s ac-
tive efforts standard re-
quires more than reasonable 
efforts and declines to follow 
contrary precedent set forth 
in In the Interest of K.D., 155 
P.3d 634 (Colo. App. 2007).    
The Court of Appeals deter-
mines that the record sup-
ports the trial court’s deter-
mination that active efforts 
had been met with regard to 
mother, and assuming with-

out deciding that active ef-
forts were required for the 
Indian relatives as well, that 
the court’s “best efforts” 
finding was made with rec-
ord support that active ef-
forts had in fact been made.  
The Court of Appeals also 
affirms the trial court’s less 
drastic alternatives findings.  
While the Court of Appeals 
holds that the trial court was 
not required to apply ICWA 
placement preferences to its 
analysis of less drastic alter-
natives, it does hold that the 
trial court erred in giving 
the department the authori-
ty to consent to the adoption 
of the child but not the au-
thority to place the child 
with Indian relatives be-
cause that order constituted 
a deviation from ICWA’s 
placement preferences.  In 
reaching this holding, the 
Court of Appeals determines 
that there is insufficient rec-
ord support for the trial 
court’s finding of good cause 
to deviate from ICWA’s 
placement preferences. 
 
In the Interest of A.V. and 
J.V., 2012 COA 210 No. 
12CA0829 (November 21, 
2012)  Upholding a trial 
court’s order terminating 
the parent-child legal rela-
tionship, the Court of Ap-
peals holds that while IC-
WA’s active efforts require-
ment does require more 
than reasonable efforts, the 
trial court’s findings regard-
ing active efforts is support-
ed by the record.  The Court 
of Appeals does not decide 
whether ICWA’s active ef-
forts findings must meet a 
higher evidentiary burden of 
clear and convincing or be-
yond a reasonable doubt 
because the trial court had 
made its findings under the 
beyond the reasonable 

(Continued on page 11) 
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Training Resources 
Colorado Kinship Care Brochure – 
Resource for Kinship Caregivers 
 

Developed by the Colorado Department of Human Services, this 
brochure describes the types of kinship care, basic require-
ments for families caring for a child/youth placed by a county 
department of human/social services, and services that may be 
available to the family. To request printed copies of the bro-
chure to share with your kinship care families, please contact 
Jeannie at (303) 866-4617 or jeannie.berzinskas@state.co.us  

2012 Legal Review 

doubt standard.  The Court of Appeals also holds that while 
ICWA does require expert testimony that the “continued cus-
tody of the child. . . is likely to result in serious emotional or 
physical damage to the child” for out-of-home placement or 
termination proceedings, it does not require expert testimo-
ny to support its required active efforts findings. 
 
In the Interest of M.S., 2012 COA 211 No. 12CA1015 
(November 21, 2012)  In this case, the Court holds that an 
order determining that no appropriate treatment plan could 
be devised for the parents of a child is not a final order sub-
ject to appeal.  Relying on § 19-1-109(2)(c), which provides 
that an adjudication order is final and appealable only after 
entry of the disposition order, the Court of Appeals reasons 
that “when the proposed disposition is termination of the 
parent-child legal relationship, the termination hearing 
serves as the dispositional hearing” for purposes of § 19-1-
109(2)(c). 

 
  5.  Summary of Legislation 
 
S.B. 12-56.  Court appointments in domestic relations .  
Effective July 1, 2012, a CLR, CFI, PRE, parenting coordi-
nator, and decision-maker must disclose any familial, fi-
nancial, or social relationship that the appointed person 
has or has had with the child, either party, the attorneys, 
or the judicial officers, and, if a relationship exists, the 
nature of the relationship.  The disclosure must be made 
within seven (7) days after the appointment.  Codified at 
§§ 14-10-116 (CLR); 14-10-116.5 (CFI); 14-10-127 (PRE); 
14-10-128.1 (parenting coordinator); and 14-10-128.3
(decision maker). 

 
S.B. 12-11 Differential response pilot program for 
child abuse or neglect cases of low or moderate risk.  
The act amends § 19-3-308.3 by eliminating the 5-county 
limit on the number of counties that may participate in 
the DR pilot program.  The executive director of the state 
department of human services may select participating 
counties.  The state board of human services must prom-
ulgate rules in order to define, implement, and adminis-
ter the pilot program.  Rules under revision due to the 
Act are found in Volume 7 at 7.202.3, 7.202.4, and 
7.202.41. 

 
S.B. 12-66 Guardianship assistance program.  The act 
amends § 26-5-110 to expand the category of individuals 
eligible for participation in the guardianship assistance 
program.  The state board of human services must prom-
ulgate rules for the implementation of the program.  The 
rules are found in Volume 7 at 7.311, et seq. 

(Continued from page 10) 

HB 12-1047 Waiver of Non-safety Licensing Standards 
for Kinship Foster Care.  Adds § 26-6-106.  Allows county 
director of social services (or designee) discretion to waive, 
in writing, non-safety licensing standards pursuant to rules 
promulgated by the state board.    
 
SB 12-033 Child Fatality Review Team.  Amends § 26-1-
139.  The act defines the terms "near fatalities" and 
"incidents of egregious abuse or neglect" and adds the re-
view of those events to the responsibilities of the depart-
ment of human services child fatality review team.  DHS 
must promulgate rules.   

 
H.B. 12-1085 Hearsay Exception for Statements of Per-
sons with Developmental Disabilities.  Adds § 13-25-
129.5.  Allows introduction of an out-of-court statement 
made by a person with a developmental disability in a crimi-
nal, delinquency, or civil proceeding under certain circum-
stances.   

 
H.B. 12-1139.  Juveniles tried as adults, pretrial deten-
tion. Amends § 19-2-508.  The act prohibits a juvenile who is 
to be tried as an adult from being held in an adult jail or pre-
trial facility unless the district court, after a hearing, finds 
that an adult jail or pretrial facility is the appropriate place of 

(Concluded on page 12) 
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2012 Legal Review  (Continued from page 11) 

confinement for the juvenile. The act 
sets forth the factors the district court 
must consider in making its decision. 

 
H.B. 12-1271.  Juvenile direct file. 
Amends § 19-2-517.  The act limits the 
offenses for which a juvenile may be 
subject to direct file to class 1 felonies, 
class 2 felonies, crime of violence felo-
nies or sex offenses if the juvenile has a 
previous felony adjudication, violent 
sex offenses, and instances in which the 
juvenile was subject to certain previous 
district court proceedings. The act lim-
its direct file to juveniles age 16 or 17. 
 
After a juvenile is charged in district 

court, the juvenile may petition the 
adult court for a reverse-transfer hear-
ing to transfer the case to juvenile 
court. The juvenile must make the re-
quest at or before the time to request a 
preliminary hearing, and the court shall 
set the reverse-transfer hearing at the 
same time as the preliminary hearing. 
If, after a reverse-transfer hearing, the 
court finds that the juvenile and com-
munity would be better served by juve-
nile proceedings, the court shall order 
the case to juvenile court. If, after a pre-
liminary hearing, the district court does 
not find probable cause for a direct-file-
eligible offense, the court shall remand 
the case to the juvenile court. 
 

Under the act, a juvenile's non-felony 
conviction must be remanded to juve-
nile court and, when a juvenile sen-
tence is selected, the conviction con-
verts to a juvenile adjudication. A juve-
nile sentenced under a direct file shall 
be treated as an adjudicated juvenile. 
 
S.B. 12-46 (Amended to H.B. 12-
1345) Discipline in Public Schools. 
Amends various articles within Titles 
2, 19, 20, 22, 24, and 25.  The bill aims 
to move away from zero tolerance poli-
cies by limiting mandatory expulsions 
and distinguishing between minor 
school code violations and referrals to 
a law enforcement agency.  

Training Resources 

New Resources from Sheree Conyers, the State Coordinator for Foster Care Education 

As a new resource for school enrollment and school stability issues, Sheree is available to assist you in 
your representation of children and parents.  Sheree has created several documents including a Best 
Practice Guide for District Child Welfare Education Liaisons, a Kinship Care Fact Sheet, and Foster Care 
Education Legislation at a Glance.  To access these documents or consult with Sheree Conyers, please 
contact her at Conyers_S@cde.state.co.us. 

 

Juvenile Justice Information Exchange 

The Juvenile Justice Information Exchange (JJIE) covers 
juvenile justice and related issues in the Southeast 
and around the nation on a daily basis. To receive 
weekly updates or for more information, please visit 
http://jjie.org/updates. 
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f rom the OCR!  
News and Updates 

  The GRID is now available online!  
Visit http://www.coloradogrid.org/ to view or download a copy of 
Guided Reference in Dependency: An Advocacy Guide for Attorneys in 

Dependency Proceedings (GRID), Colorado’s comprehensive guide to the legal standards gov-
erning dependency and neglect cases and best practices for child welfare attorneys.  The 
GRID is the result of a yearlong collaborative effort from many contributing authors and a 
statewide advisory committee.  OCR is thrilled to share this innovative resource and to ad-
vance best interests representation for Colorado’s most vulnerable children and youth. 

 

  Colorado Title IV-E Waiver Demonstration Project  
Colorado is one of nine states approved for waiver demonstration projects.  Pursuant to the Child and Family Services 
Improvement and Innovation Act, P.L. 112-34, the U.S. Department of Health and Human Services has authority to ap-
prove up to ten projects involving the waiver of certain requirements of title IV-E and IV-B of the Social Security Act.  
The waiver does not provide additional funding, but permits flexible use of Federal funds.  Colorado’s application is 
available at: http://archive.acf.hhs.gov/programs/cb/programs_fund/co_waiver_proposal.pdf. 

 

  Synopsis of 2012 Enhancements to AnyCase!  
 

→ The AnyCase System was enhanced to automatically reduce state paid domestic and paternity cases by the rele-
vant percentage, simplifying the input process for attorneys.  

 

→ A new General Legal category was created to capture administrative activity related to case management. 
 

→ In response to your feedback, OCR added four new billable items to the AnyCase system as “data management”: 
Open new case, enter school information, placement change, and close case.  Please remember, however, that you 
cannot bill for billing. 

 

→ The most recent version of the AnyCase user manual, released in June 2012, is available at: 
 http://coloradochildrep.org/attorney_center/kids/. 

 

  Mileage 
The mileage rate is increasing to $0.51 on January 1, 2013.  OCR will provide an 
updated form for travel.  
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  Readers’ Accomplishments & Accolades  
 

Please share your news with us!  We love to hear 

about victories, challenges, or changes in your career.  

Email rebeccagarrison@coloradochildrep.org with 

your news and updates, mail us a notice at 

1580 Logan St Ste 340, Denver, 80203, or just 

give us a call at (303) 860-1517! 
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Meet the Board and our 

newest staff  members at OCR’s 

GAL Appreciation Open House! 
 

 
 

WHEN: December 20th, 2012 | 2-5 p.m. 
 

WHERE: OCR Office 

  1580 Logan Street, Suite 340 

  Denver, CO  80203 
 

RSVP: melaniejannicelli@coloradochildrep.org 
 

 
 

We look forward to 

seeing you there! 

OCR Staff 

EXECUTIVE DIRECTOR 

DEPUTY DIRECTOR 

STAFF ATTORNEY & LEGISLATIVE LIAISON 

STAFF ATTORNEY 

CONTROLLER/BUDGET OFFICER 

ATTORNEY REIMBURSEMENT & HR MGR 

TRAINING COORDINATOR 

ACCOUNTANT 

ADMINISTRATIVE ASSISTANT 

Linda Weinerman 

Sheri Danz 

Dorothy Macias 

Amanda Donnelly 

Elisabeth Dickinson 

Melanie Jannicelli 

Ashlee Jones 

Katie Irwin 

Rebecca Garrison 

OCR Board of Directors 
 

Terraine Bailey, Marsha Caplan, Paul Garcia, 

Lynne Hufnagel, Laura Hunt, Senator Cheri Jahn, 

Peggy Rudden, Joseph Wallis, (Former) Senator Al White, 

Victoria Black (youth member) 

 Supreme Court Family Issues Committee and 

 Other Professionals Standing Subcommittee  

 The Child Welfare Training Steering Committee 

 CDHS’S Child Welfare Executive Leadership Council  

 The Child Welfare Strategy Group 

 Colorado Child Fatality Prevention Review Team  

 Court Improvement Committee  

 Training Subcommittee of the Court Improvement 

 Committee 

 

 Domestic Violence in Domestic Relations Task Force  

 Juvenile Justice and Mental Health Subcommittee of the 

 Legislative Task Force on the Mentally Ill in Criminal Justice  

 CASA Legislative Committee 

 Our Kids, Your Kids Steering Committee 

 Collaboration in 2012 and Beyond 

 Juvenile Law Section of the Colorado Bar Association  

 Legislative Implementation Committees  

 Three Branch Institute on Adolescents in Foster Care 

OCR Activity   Successful advocacy for children is often the result of collaboration and the sharing of resources among 

many state agencies and child advocate organizations.  The following is a list of OCR committee involvement in 2012: 
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