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S ummer has finally arrived in Colorado!  OCR is finalizing 
the attorney lists for each judicial district in the state.  As 

part of that process, we completed in depth attorney renew-
al evaluations in the 2nd, 11th, 12th, 13th, 14th, 18th, 20th, and 
21st Judicial Districts.  The renewal process includes a mini-
mum of three court observations of each attorney; analysis 
of CARES data; individual attorney interviews; and refer-
ences from parents, caregivers, and youth.  The comments 
from parents, caregivers, and youth include: 
 

 “[My GAL] helped me see beyond what was happening to 
plan for my future.” 

 “She was the only consistent person in my case.” 
 “I trusted him because he always followed through.” 
 “This is more than a job for [the GAL]—she does this job 

with her heart.” 
 

Sharing these and other comments with OCR attorneys is the 
best part of our renewal process.  They reinforce the signifi-
cant impact you all have on children’s lives. 
 Summer is also the time we close our books on the fiscal 
year. Please be sure to get all of your billing for FY17 (through 
June) into CARES by July 13th for our year-end close!  For 
FY17, we received a supplemental appropriation of $1.7 mil-
lion based upon increased appointments and increasing costs 
per case. We anticipate that we will finish the fiscal year well 
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within our current 
appropriation.  
 In other news, 
the legislative ses-
sion ended on May 
10th and produced a 
number of relevant 
new laws.  For a 
great summary, read 
the Legislative Up-
date on pg. 6.  The 
General Assembly 
addressed issues in juvenile justice including eliminating 
detention for 10- to 12-year-olds, reforms to the Division of 
Youth Corrections, and competency restoration services. 
Additionally, the legislature created civil protection orders in 
dependency cases and eliminated the requirement that a 
child be physically present in Colorado at the time a petition 
for adoption is filed. 
 Finally, be sure to check out the Appeals Q&A written by 
Gina Bischofs on pg. 7.  Thanks, Gina!  And, as always, thanks 
to all of you for your hard work and dedication to children 
and families! We hope you take time to enjoy the summer!  
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Meet an OCR Attorney 
Each quarter, the OCR features an attorney in our newsletter and on our website. Learn about the 
individuals who make OCR's mission a reality through their passion, skill, and dedication to Colorado's kids!  

Ashley Chase practices as a Guardian ad Litem 
in the 19th Judicial District.  

 
 Why did you choose to practice child 
welfare law?  
 

I was very lucky to participate in the Juvenile 
Law Clinic at CU Law, and immediately felt this 
is what I wanted to do.  I love working with 
children and families and being a voice for 
those who often do not have one.  I enjoy 
working in a field where on any given week I 
will be in court, in meetings and in several 
counties visiting homes.  It is NEVER boring!  
 
 What has been the most rewarding 
moment for you while working with 

children and families in the dependency and neglect system?   
 

It is very hard to choose. I have been lucky to have many rewarding moments in 
my career.  It is always very meaningful when a child I worked with reaches out 
to me years later.  One in particular recently reached out to thank me for the time 
I took in her case and shared how it helped her.  Even more exciting, some of my 
advice stayed with her; she was out of the system and getting ready to graduate 
community college.  Though we see a lot of unfortunate results, this time it was 
great to see someone succeeding and to feel like my efforts truly helped her.  
 
 Describe a challenge you face doing this work and your strategies to 
overcome it.  
 

I feel challenged by systemic issues that impact many clients and make me feel 
like I can't help them the way I want.  These issues are the most frustrating 
because I cannot simply file a motion and litigate my way out of it.  Rather than 
give up, I try to get involved on a higher level to work towards systemic 
change.  Things like participating in my best practices team have helped me feel 
like I am working on a solution instead of just being frustrated with the status 
quo.  
 
 What advice do you have for an attorney who is new to child welfare 
law?   
 

I advise them to embrace this unique and rewarding field of law by reaching out 
to other professionals for mentoring and support, to get involved with 
committees and trainings so they can see the broad spectrum of child welfare law 
and to work diligently on their litigation skills and strategy.  Above all else - they 
should relish in the work days where they run in the grass with a client or play 
with a child on the rug because that only happens in child welfare law!  
 
 
 

 What drives you to continue in 
this line of work and do you have 
any advice for a seasoned attorney?  
  

My motivation has remained consistent 
over the last ten years.  My best advice 
for myself and others is to remember to 
celebrate small successes.  We so often 
get bogged down by the trauma and the 
failures and we do not take time to 
celebrate the small stuff: seeing the joy 
of a family when a child is returned 
home, a parent achieving 90 days of 
sobriety, a child passing her grade or 
being at the same school for a full 
year—the list goes on and on.  
 
 Will you please share a litigation 
strategy or case example when you 
were successful despite opposition 
from other parties to the case?  
 

My biggest litigation strategy is simply 
do not be afraid to litigate.  It is a 
powerful tool when the opposition 
knows you are capable, willing and able 
to litigate an issue.  

Nominate, share your own story, and view our archive on our Meet an OCR Attorney page online! 
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Summer Legal Review 

   1. Colorado Supreme Court 
 
Lucero v. People, 2017 CO 49 (May 22, 2017).  In this appeal of a 
criminal matter involving a drive-by shooting, the Supreme Court 
considers whether Graham v. Florida, 560 U.S. 48 (2010) and Miller 
v. Alabama, 132 S. Ct. 2455 (2012) apply to aggregate terms-of-
years sentences imposed on juvenile defendants convicted of multi-
ple offenses.  At age fifteen, the defendant was charged with multi-
ple offenses arising from a drive-by shooting.  He was charged and 
tried as an adult.  The trial court sentenced him to consecutive 
terms-of-years prison sentences for each convicted count, which 
resulted in an aggregate sentence of eighty-four years in custody of 
the Department of Corrections.  The court of appeals affirmed.  
 
The Supreme Court holds that Graham and Miller do not apply to 
aggregate terms-of-years sentences imposed on juvenile offenders 
for multiple offenses because Graham and Miller only apply when a 
juvenile is sentenced to life without parole for a single conviction.  
Because the defendant received four consecutive terms-of-years 
sentences for four separate convictions, and did not receive a sen-
tence of life without parole for any conviction, Graham and Miller 
do not invalidate his sentence.  Additionally, the Supreme Court 
reasons that multiple sentences imposed for multiple offenses do 
not become a sentence of life without parole.  Instead, life without 
parole is a specific sentence imposed as punishment for a single 
crime and distinct from aggregate terms-of-years sentences.  
 
People v. Rainer, 2017 CO 50 (May 22, 2017); Armstrong v. People, 
2017 CO 51 (May 22, 2017); and Estrada-Huerta v. People, 2017 CO 
52 (May 22, 2017); are companion cases to Lucero v. People, 2017 
CO 49.  They hold, based on Lucero’s reasoning, that Graham and 
Miller do not apply to aggregate terms-of-year sentences.  
 
 

   2. Colorado Court of Appeals 
 
In Interest of M.S., 2017 COA 60 (May 4, 2017). In this decision, the 
Court of Appeals vacated an order allocating parental responsibili-
ties (APR) for the child, M.S., holding that the magistrate lacked 
subject matter jurisdiction under the Uniform Child Custody Juris-
diction and Enforcement Act, § 14-13-101, et. seq., C.R.S. 2016 
(UCCJEA) to issue the permanent APR order.  The Court held that 
dependency and neglect proceedings are subject to the UCCJEA and 
found that the magistrate did not follow the procedures set forth in 
the UCCJEA to acquire jurisdiction.  
 

This dependency and neglect case arose after the child’s father was 
charged with multiple counts of sexual assault against the child’s 
mother.  The court adjudicated M.S. dependent and neglected, and 
the department later moved for a permanent allocation of parental 
responsibilities (APR) for the child to the mother, which the magis-
trate granted.  After the district court denied the father’s request to 
review the permanent APR order, father appealed. Because a Cali-
fornia court had issued a custody order granting sole legal and 
physical custody to the child’s father before the department initiat-
ed the dependency and neglect proceeding, the issue on appeal is 
whether the magistrate had subject matter jurisdiction to modify 
the out-of-state custody order.  
 
The Court of Appeals begins its analysis by rejecting the depart-
ment’s argument that the UCCJEA does not apply to dependency 
and neglect proceedings once a child is adjudicated dependent and 
neglected.  The Court notes that Colorado adopted the UCCJEA in 
2000, and the Act governs child-custody proceedings which, ac-
cording to the Act’s language, include dependency proceedings.  
Additionally, the UCCJEA expressly excludes adoptions and pro-
ceedings to authorize emergency medical care for a child. Because 
the Act does not contain a similar provision excluding any stage of a 
dependency and neglect proceeding, the Court reasons that a de-
pendency and neglect proceeding is subject to the UCCJEA.  
 
Next, the Court of Appeals raises the issue of subject matter juris-
diction sua sponte.  It notes that under the UCCJEA, the court that 
issues the initial custody order generally retains exclusive, continu-
ing jurisdiction.  A Colorado court may modify an out-of-state cus-
tody order only if a Colorado court has jurisdiction to make an ini-
tial custody determination, and either a) the parents and child no 
longer have a significant connection to the issuing state or a Colora-
do court would be a more convenient forum, or b) the parents and 
child do not presently reside in the issuing state.  Additionally, be-
fore a Colorado court may assume jurisdiction to modify a custody 
order, it must communicate with the issuing court.  Here, because 
the magistrate neither communicated with the California court, nor 
made a determination that the California court lost exclusive, con-
tinuing jurisdiction, the magistrate failed to acquire subject matter 
jurisdiction according to the procedures set forth in the UCCJEA.   
 
In Interest of A.D. and Tr.D., 2017 COA 61 (May 4, 2017).  In this case 
the Court of Appeals holds that a county department of social ser-
vices may not rely on Indian Child Welfare Act of 1978 (ICWA) in-
quiries from a prior case to satisfy its “continuing inquiries” obliga-

(Continued on page 4) 
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tion under section 19-1-126(1)(a), C.R.S. 2016, in a new case in-
volving the same respondent parent and one of the same children.  
Additionally, the Court holds that a trial court may not determine 
whether ICWA applies in a new case based solely on an ICWA in-
quiry in a prior case involving the same respondent parent and 
children.  Accordingly, the Court concludes that ICWA requires the 
department to inquire about Indian heritage in each new proceed-
ing.  Here, because there was no evidence of any ICWA inquiries, 
the Court of Appeals reverses the trial court’s order terminating 
parental rights and remands with instructions to inquire into the 
children’s possible Indian heritage.  
 
This case concerns two dependency and neglect proceedings.  In 
September 2013, the Chaffee County Department of Social Services 
(the Department) initiated a D&N proceeding involving Tr.D. The 
petition stated that the Department questioned the child’s parent 
and had determined that the child was not an Indian child.  Similar-
ly, the shelter order stated that the respondent parents denied that 
Tr.D. was a member of an Indian tribe.  The petition was later with-
drawn, and this case closed in September 2014.   
 
The Department initiated a second dependency and neglect pro-
ceeding in February 2015, which involved Tr.D. and a sibling, A.D.  
Later, the Department filed a petition to terminate parental rights.  
The petition expressly stated that the children were not Indian chil-
dren pursuant to ICWA.  At the termination hearing, no evidence 
was elicited regarding ICWA.  But in the court’s order terminating 
parental rights, the court found that ICWA did not apply to this case.  
 
The Court of Appeals begins its analysis by outlining the policy con-
siderations underlying ICWA.  Because Indian tribes have an inter-
est in Indian children that is distinct from, but equivalent to, paren-
tal interests, tribes must have a meaningful opportunity to partici-
pate in determining whether a child is an Indian child and whether 
ICWA applies.  Thus, inquiry into a child’s Indian heritage ensures 
that tribes are afforded the opportunity to assert their rights under 
ICWA.  To safeguard a tribe’s opportunity to be heard, ICWA re-
quires the petitioning or filing party to make continuing inquiries to 
determine whether a child is an Indian child.  C.R.S. 19-1-126(1)(a).  
Additionally, because the trial court is responsible for ensuring 
compliance with ICWA, the court has a duty to inquire about the 
child’s possible Indian heritage.   
 
The Court of Appeals rejects the Department’s argument that a trial 
court may rely on an ICWA finding in a previous case to support a 
conclusion that ICWA does not apply in a new case, noting that nei-
ther C.R.S. 19-1-126, nor ICWA, nor the 2015 ICWA Guidelines per-
mit “a court to make ICWA findings by taking juridical notice of 
prior proceedings.”  Additionally, the 2016 ICWA regulations and 
guidelines explicitly prohibit a trial court from doing so.  Moreover, 
the Court of Appeals reasons that while a trial court could properly 
consider an ICWA finding in a previous case, a court could not sole-
ly rely on the prior finding because doing so “would fail to give ef-
fect to § 19-1-126(1)(a), which obligates the Department to make 
continuing inquiries into a child’s Indian heritage before determin-
ing whether the child is an Indian child.” Continuing inquiries en-
sure that any ICWA determination is not based on outdated or in-
correct information.   
 

Here, in the absence of any ICWA findings by the trial court, the 
Court of Appeals is not satisfied that the trial court relied on infor-
mation obtained from continuing inquiries, instead of outdated or 
inaccurate information, in concluding that ICWA did not apply to 
this case. 
 
The Court of Appeals also holds that the trial court did not err in 
finding clear and convincing evidence to terminate parental rights 
and refuses to consider the respondent father’s argument concern-
ing reasonable efforts because he waived his right to raise this is-
sue on appeal.  
 
In Interest of C.W.B., Jr., 2017 COA 68 (May 18, 2017).  In this deci-
sion the Court of Appeals affirms an order denying a motion to ter-
minate parental rights between the respondent mother and child, 
holding that the Intervenors have standing to appeal the decision in 
the termination proceeding and that the trial court applied the cor-
rect legal standard when denying the motion. 
  
This appeal was brought by the foster father and foster mother, 
who became Intervenors in the proceeding.  
 
This dependency and neglect proceeding commenced following a 
medical examination which revealed that the child had a broken 
femur and a skull fracture.  The Department filed a dependency and 
neglect petition, and the child was placed with the Intervenors.  
Later, the Department proposed to move the child to a new foster 
home closer to respondent mother’s residence to facilitate visits 
and reunification.  But the Intervenors appeared to be in conflict 
with the goal of reunification because they hoped to adopt the child.  
That same month, the child’s guardian ad litem (GAL) moved to 
terminate respondent mother’s parental rights.  The trial court 
denied the motion, finding that the GAL failed to prove that the 
mother was unfit.  The Intervenors appealed.  
 
The Court of Appeals begins its analysis by determining that the 
Intervenors have standing to appeal the trial court’s decision.  The 
Court finds that the Intervenors have suffered an injury in fact be-
cause they were arguably in a position to adopt the child in the 
event the respondent mother’s rights were terminated.  Additional-
ly, the Court of Appeals finds that the Intervenors’ injury was to a 
legally protected interest.  Acknowledging that the foster parents 
do not have a constitutionally-protected liberty interest in their 
relationship with the child, the Court of Appeals relies on the Colo-
rado Supreme Court’s decision in A.M. v. A.C., 2013 CO 16, to reason 

(Continued on page 5) 
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that section 19-3-507(5)(a), C.R.S. 2016, gives qualifying foster 
parents “a right to represent the best interests of the child, and 
therefore a stake in the outcome of the controversy.”  Moreover, 
because an intervenor normally has the right to appeal an adverse 
final judgment, and the typical parties to a termination proceeding 
all have a right to appeal a termination order, the Court of Appeals 
concludes that the Intervenors have standing to appeal the trial 
court’s decision.  
 
The Court of Appeals rejects the Intervenors’ argument that the 
trial court abused its discretion by failing to give primary consider-
ation to the physical, mental, and emotional needs of the child.  The 
Court of Appeals reasons that “the requirement that the court give 
‘primary consideration’ to the child’s needs” does not mean that “all 
other factors are secondary to the child’s needs, including questions 
of parental fitness.”  Instead, Colorado law requires that a child’s 
needs and a parent’s ability to meet the child’s needs be considered 
together.  Here, because the trial court concluded that respondent 
mother had substantially complied with her treatment plan and 
found that she could and would provide nurture and protection 
adequate to meet the child’s needs, the Court of Appeals holds that 
the trial court applied the correct legal standard in denying the 
motion to terminate respondent mother’s parental rights.  
 
The Court of Appeals also rejects the Intervenors’ argument that the 
trial court erred in refusing to require the Department to comply 
with expedited permanency planning procedures.  The Court of 
Appeal holds that the trial court’s findings adequately demonstrate 
good cause to delay permanency because the delay furthered the 
goal of reunification by affording the respondent mother additional 
time to complete her treatment plan. 
 
The GAL filed a petition for writ of certiorari, and OCR filed a brief 
in support of that petition. 
 
In Interest of H.K.W., 2017 COA 70 (May 18, 2017). In this case, the 
Court of Appeal holds that the Children’s Code permits a trial court 
to conduct an in camera interview with a child who is the subject of 
an allocation of parental responsibilities proceeding, and that “due 
process requires that a record of the interview be created” and, in 
certain circumstances, be made available to parents upon their re-
quest.  Because the trial court relied on an in camera interview with 
the child and denied the parents access to a transcript of that inter-
view, the Court of Appeals orders that the trial court record be sup-
plemented with a transcript of the in camera interview.  
 
This case commenced after the Weld County Department of Human 
Services filed a dependency and neglect petition regarding the 
child.  The child was removed from the home and eventually placed 
with the special respondents.  Later, the respondent father, re-
spondent mother, and special respondents moved for allocation of 
parental responsibilities (APR).  At a hearing, the child’s guardian 
ad litem (GAL) moved for an in camera interview with the child, 
and none of the parties objected. The trial court agreed to interview 
the child, informing the parties that it would make a record of the 
interview and that a transcript of the interview would be sealed 
unless the matter was appealed.  The trial court recorded the inter-
view, and none of the parties requested a transcript.  At a subse-

quent hearing, the trial court heavily relied on statements from the 
in camera interview when making findings in support of a decision 
to allocate parental responsibilities to the special respondents.  
Respondent father and respondent mother appealed.  Respondent 
father requested a transcript of the interview, which the trial court 
denied.  
 
The Court of Appeals begins its analysis by holding that a trial court 
may conduct an in camera interview with a child “to determine a 
child’s best interests and how to allocate parental responsibilities” 
in a dependency and neglect proceeding.  Reading section 19-1-106
(5) of the Children’s Code, which dictates that a child may be heard 
separately when a court deems necessary, together with the UMDA, 
which specifically provides that a court may interview a “child in 
chambers to ascertain the child’s wishes as to the allocation of pa-
rental responsibilities,” and given that a trial court may consider a 
child’s separately-stated wishes in both dependency and neglect 
and UMDA APR proceedings, the Court of Appeals reasons that a 
trial court may also conduct an in camera interview with a child to 
determine how to allocate parental responsibilities in a dependen-
cy and neglect proceeding.   
 
The Court of Appeals concludes that a record of the interview must 
be made.  The Court of Appeals reasons that while the Children’s 
Code does not address whether a record of an in camera interview 
must be made, the UMDA and case law from other jurisdictions 
require trial courts to record in camera interviews with children. 
Additionally, recording an in camera interview ensures record sup-
port for a trial court’s reliance on testimony from the interview and 
meaningful appellate review of the evidence the trial court relied 
on in determining the child’s best interests.  
 
The Court of Appeals concludes that a record of an in camera inter-
view must, in certain circumstances, be made available upon re-
quest to the parents.  Relying on case law from other jurisdictions, 
the Court of Appeals reasons that the interview is part of the court 
proceeding, “a parent is prejudiced by his or her inability to chal-
lenge or rebut the child’s statements,” and due process and funda-
mental fairness require that parents have access to the interview’s 
content.  But the Court of Appeals limits its holding to situations in 
which a parent needs to determine whether the court’s findings are 
supported by the record, insofar as the court relied on testimony 
from the interview, or when the parent needs to contest infor-
mation supplied by the child in the interview and relied on by the 
trial court.  Here, because the parents did not waive their right to 
access the transcript to contest the basis of the court’s findings 
related to the interview, the trial court erred in not ordering the 
transcript to be made part of the record on appeal.  

(Continued on page 6) 
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   3. Legislative Update 
 
The first Regular Session of the Seventy-
first General Assembly (GA) adjourned on 
5/10/17.  The GA passed OCR’s budget re-
quest for FY 17-18 and the Governor signed 
the budget bill (a.k.a. the Long Bill) on 
5/26/17.  The OCR’s appropriation includes 
an increase to the Court Appointed Counsel 
appropriation line. Lawmakers addressed 
mental health services and drug abuse is-
sues, amended Children’s Code provisions 
impacting Dependency and Neglect practice 
and enacted significant reforms for justice-
involved children.  
 
HB 17-1110 Jurisdiction Juvenile Court Pa-
rental Responsibilities.  Courts may enter 
orders addressing parental responsibilities 
in a juvenile delinquency case under limited 
circumstances. Governor signed 4/18/17; 
the act takes effect 8/9/17.   
 
HB 17-1111 Dependency and Neglect Civil 
Protection Orders. Courts may enter civil 
protection orders pursuant to Article 14 of 
Title 13 in D&N actions. The bill became 
effective with the Governor’s signature on 
4/4/17. 
 
HB 17-1185 Reports of Suspected Child 
Abuse or Neglect. The bill adds to the list of 
mandatory reporters officials and employ-
ees of county departments of health, human 
services or social services. The bill provides 
mandatory reporters who continue to be 
involved with a child who was the subject 
of a report access to records and reports of 
the abuse or neglect. The Governor signed 
the bill; the act takes effect 12/31/17. 
 
HB 17-1204 Juvenile Delinquency Record 
Expungement. The bill makes several statu-
tory changes to promote expungement, 
including requiring courts to automatically 
expunge records in certain situations and 
providing written notice of the right to ex-
pungement and of the expungement pro-
cess to the juvenile. The bill clarifies that 
upon entry of an expungement order, the 
juvenile may assert that s/he has no juve-
nile delinquency record and deny that s/he 
has ever been arrested, charged, adjudicat-
ed, convicted or sentenced. The Governor 
signed the bill; the act takes effect 11/1/17. 
 
HB 17-1207 No Detention Facility Require-
ment Youth Ages 10-12. The bill removes 

the requirements for the Department of 
Human Services to receive, detain, or pro-
vide care for any juvenile who is 10 years 
of age and older but less than 13 years of 
age, unless the juvenile has been arrested 
or adjudicated for a felony or a weapons 
charge. The bill became effective with the 
Governor’s signature on 5/30/17. 
 
HB 17-1302 Juvenile Sexting Crime. The 
bill creates the criminal offense of posting 
a private image by a juvenile. Governor 
signed on 6/6/17; the act takes effect 
1/1/18 and applies to offenses committed 
on or after said date.  
 
HB 17-1304 Adoptee Present In-state Ex-
ception. The bill removes the requirement 
that a child under the jurisdiction of a 
Colorado court for at least 6 months to be 
present in the state at the time the peti-
tion for adoption is filed. The Governor 
signed on 6/5/17 and the act takes effect 
7/1/17; however, some of the act’s provi-
sions specify dates by which the Division 
must take action. 
 
HB 17-1329 Reform Division of Youth Cor-
rections. The bill renames the Division of 
Youth Corrections the “Division of Youth 
Services” and creates a pilot program to 
initiate a “therapeutic and rehabilitative” 
culture within the division. The bill cre-
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ates community boards in each region of 
the division to promote transparency and 
community involvement in division facili-
ties. The bill became effective with the 
Governor’s signature on 6/6/17. 
 
SB 17-012 Competency Restoration Ser-
vices and Education. The bill addresses 
various issues relating to the restoration of 
competency for juveniles and adults in the 
juvenile and criminal justice systems, in-
cluding establishing the Office of Behavior-
al Health as the entity responsible for the 
development of standardized curricula for 
the educational component of competency 
restoration and coordination and over-
sight of restoration education. The Gover-
nor will not sign or veto the bill; the bill 
becomes law on July 1, 2017 without the 
Governor’s signature. The bill’s provisions 
specify dates by which the Office of Behav-
ioral Health must take action, including 
developing a standardized juvenile and 
adult curricula on or before 12/1/17.  
 
SB 17-177 Children’s Code Definition of 
Special Respondent. The bill amends the 
definition of “special respondent” in a 
dependency and neglect case to allow a 
person to be voluntarily joined in the case 
and deletes the party status of a special 
respondent. The Governor signed the bill 

on 4/6/17; it becomes effective 8/9/17.  
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Practice Support 

Litigation Support Team 

Do GALs need to get OCR permission before contacting a Litigation 
Support Team (LST) attorney?  Any GAL can contact any LST attorney 
at any time. In fact, OCR encourages GALs to do so! The LST 
attorneys are excellent resources for trial strategy, preservation of 
the record, substantive areas of the law such as education and 
immigration, and so much more! Find the Litigation Support List at 

tinyurl.com/OCRApptLists.   
 
Do the LST attorneys specialize in particular substantive areas? The 
LST is divided into three categories: appeals, immigration, and 
education.  The LST attorneys have not been specifically designated 
as specialists in any other particular areas.  
 
Can GALs ask a LST attorney to draft and file a Petition for Judicial 
Review (Petition) or a Response to a Petition for Judicial Review 
(Response)?  If so, does doing so require OCR authorization?  How does 
the LST attorney who drafts and files the Petition or Response get 
paid?  GALs may ask a LST attorney to prepare and file a Petition or 
Response.  Doing so does not require prior OCR authorization.  The 
LST attorney who prepares and files the Petition or Response gets 
paid by submitting their request for payment by appointing and 
assigning himself or herself to the case in CARES.  
 
How can a GAL get on the LST to handle appeals?  OCR determines 
the need for LST attorneys based on the caseload of other LST 
attorneys, the input of LST attorneys, and other factors. If OCR 
determines there is a need for an additional LST attorney, a GAL can 
join the LST by successfully completing the application and interview 
process during the open application/interview period.   
 
What should a GAL do if a GAL does not want to be on the LST, but 
would like to do handle an occasional appeal on a GAL’s own case or 
on other GALs’ cases?  GALs may always handle their own appeals.  
However, a GAL may not handle an appeal for another GAL unless 
they are a LST attorney.   

Litigation Support 
Please remember that you are never alone out there! If you need anything, 
you can always:  
 Contact the OCR liaison assigned to your district 

(www.coloradochildrep.org/about-ocr/our-staff) 
 Consult Chief Justice Directive 04-06  
        (www.coloradochildrep.org/about-ocr/chief-justice-directive) 
 Consult the Guided Reference in Dependency and Neglect (GRID) (www.coloradogrid.org) 
 Reach out to the Litigation Support Team attorneys who have expertise in appeals, education litigation,  
         and/or immigration litigation (see Q&A below) 
 Post a question to the OCR listserv (send an email to Forum@OCR.simplelists.com from your registered email address) 
 
 

Appeals Q&A with OCR and Litigation Support Team (LST) Attorney Gina Bischofs 
Thanks to LST Attorney Gina Bischofs and OCR Staff Attorney Cara Nord for providing the following Q&A! 

What should a GAL do if a GAL is in over his or her head on an appeal?  
More motions than ever are being filed in D&N appeals.  More 
motions mean more responses and more motions for extension of 
time.  These motions, responses, and extensions may cause an 
appeal to take much longer than the time a GAL initially had for and/
or planned for.  Practice tips include:  
 If you have any doubt about your ability to handle an appeal, 

please pass it to a LST attorney at the very beginning of the 
appellate process, as it is very difficult to take over an appeal 
after the appellate process has began. 

 If you run into an issue after the appellate process has began, 
please contact a LST attorney as soon as possible. A Motion to 
Substitute will have to be filed with the Court of Appeals.  The 
Court of Appeals has broad discretion in hearing the Motion, 
and is unlikely to grant it if doing so will cause delay.  See People 
ex rel. C.Z., 262 P.3d 895 (Colo. App. 2010) (analyzing 
substitution of counsel).   

 
What trends, if any, have you seen related to the July 1, 2016, creation 
of the Office of the Respondent Counsel (ORPC)?  There has been a 
dramatic increase in the number of appeals, as the ORPC now has 
around 40 attorneys handling appeals.  Appeals are being filed on 
orders allocating parental rights, termination orders, and 
adjudicatory/dispositional orders. 

 
What trends, if any, have you seen related to the July 1, 2016, 
amendments to Colorado Appellate Rule (C.A.R.) 3.4? 
 Appeals are more complex, as parties are required cite to the 

record and comply with all appellate rules.  
 Records and transcripts are now available to all parties prior to 

the filing of Appellant’s Opening Brief. Timelines have been 
extended to afford appellate clerks and court reporters/
transcribers time to get the records prepared, certified and sent 
to the Court of Appeals. Once received by the court of appeals, 

(Continued on page 8) 
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Appeals Q&A 

CDs are sent by the court to all attorneys of record on the case.  
 Although the timelines have increased from the old C.A.R. 3.4, 

the time afforded D&N appellate counsel is still not the same as 
the time afforded in traditional civil and criminal appeals.  
Despite their shorter time limits, D&N appeals are being held to 
the same standards as more traditional appeals.  Therefore, 
there has been a dramatic increase in the number of briefs 
stricken by the Court of Appeals for failure to comply with 
appellate rules.  

 
So what does this mean for GALs who are used to handling their own 
appeals?   GALs handling appeals must be well versed in C.A.R. 3.4, all 
appellate rules, and the substantive law pertaining to appeals.  This 
information is quite voluminous.  If you have a question regarding an 
appeal, practice tips include:     
 Reading the rules carefully. 
 If you do not find your answer there, please call a LST attorney.  

Time is of the essence in all D&N cases because families need 
finality.  The LST attorneys are here to help and are happy to 
answer questions. 

 
What trends have you seen related to the issues on appeal?  The 
following are frequent issues on appeal, each of which is discussed in 
greater depth below: 
 the Indian Child Welfare Act (ICWA),  
 ineffective assistance of counsel,  
 the Uniform Child Custody Jurisdiction and Enforcement Act 

(UCCJEA), and 
 reasonable efforts. 
 
What trends have you seen related to ICWA?  Revised C.A.R. 3.4 
requires the appellant to review the record and cite where the 
Department and trial court inquired as to possible Native American 
heritage, if and when notices were sent to identified tribes, 
responses received, and findings by the trial court on the applicability 
or inapplicability of ICWA. The result is a huge uptick in the number 
of ICWA issues raised by appellate counsel. Practice tips include: 
 Making sure the city/county attorney and the trial court address 

Native American ancestry.  
 Asking parents and other family members if there is any Native 

American ancestry. Make a record by bringing that information 
to the court’s attention. 

 
Speaking of ICWA, can Native American Tribes be represented by non-
attorneys in Colorado courts?  I recently heard that some GALs are 
filing motions arguing that Tribes cannot be represented in Colorado 
court proceedings, except through an attorney. This area is ripe for 
review.  At least four other states (Iowa, Oregon, Florida, and 
Nebraska) allow non-attorneys to advocate for tribes in in court 
proceedings.  Practice tips include: 
 Making a decision based on what will best serve the child’s best 

interest, and 
 Making record one way or the other on the issue. 
 

What trends have you seen related to ineffective assistance of 
counsel?  More ineffective assistance of counsel claims are being 
pursued by appellate counsel in dependency and neglect appeals. 
The Colorado Court of Appeals previously held that D&N trial counsel 
are held to the same standards for criminal defense attorneys, as set 
forth in Strickland v. Washington, 466 U.S. 668 (1984). The Colorado 
Supreme Court has not weighed in on the standard of care owed to 
respondents in D&N matters. However, there has been a trend away 
from appellate counsel arguing that the Strickland standards should 
apply, towards an argument for due process clause fundamental 
fairness instead.  
 
What trends have you seen related to the UCCJEA?  In In the Interest 
of M.S., 2017COA60 (Colo. App. 2016), the Court of Appeals sua 
sponte noted that the magistrate failed to follow UCCJEA 
procedures, then reversed and remanded on that basis.  Practice tips 
include: 
 Remembering that UCCJEA procedures must be followed if 

there is a custody order from another state.  Such orders may 
be in paternity, child support, dissolution of marriage, and even 
restraining order cases. 

 Asking the parents if there is a prior custody order from another 
state.   

 Asking other relatives if there is a prior custody order from 
another state.   

 Advising the court and/or asking the court to inquire of the 
parents and/or other persons if there is even a possibility of a 
prior custody order from another state.   

 
What trends have you seen related to reasonable efforts? Lack of 
reasonable efforts is a common argument on appeal.  While some 
divisions of the court of appeals have held that this issue must be 
raised by trial counsel during the pendency of the case, others have 
held that it may be raised for the first time on appeal.  See, e.g., 
People ex rel. S.N-V., 300 P.3d 911 (Colo. App. 2011).  Practice tips 
include: 
 Filing a motion asking the court to address what services you 

think should be ordered to help reunify the family if you think a 
parent is not being provided reasonable efforts. Don’t just 
rubber stamp the Department.  

 Asking respondent parent counsel and the parent (if you have 
permission from their attorney) about what services they think 
might help.  

 Asking outside resources what is available.  

(Continued from page 7) 



Westlaw Access 
OCR is working towards Westlaw 
access for all contractors as of July 1, 
2017.  We will be emailing more 
information after July 1, so stay tuned! 
 

District-Specific  

Listserv Subgroups 
Current OCR attorneys can now make 
use of listserv subgroups to exchange 
district-specific questions or 
information.  In addition to the regular 
statewide Forum, you are a member of 
the subgroup(s) for those judicial 
districts (JDs) in which you take cases.  
OCR staff may move a discussion to the 
Forum if they deem it beneficial for 
others outside your JD. To post or 
reply to a message in a specific JD, 
send an email to "JD" + 2-digit Judicial 
District + "@OCR.simplelists.com."  For 
example, JD01@OCR.simplelists.com, 
JD02@OCR.simplelists.com, 
JD03@OCR.simplelists.com, etc.  
 

ICWA Quick Guide 
OCR’s updated ICWA Quick Guide for 
GALs is now available at 
www.coloradochildrep.org/wp-
content/uploads/2017/06/May-2017-
ICWA-Quick-Guide-for-GALs.pdf. This 
updated version replaces the guide 
OCR provided in the December 
Newsletter and includes the 2016 BIA 
Guidelines and recent Colorado case 
law. We hope you find it helpful! 
 

COAFCC Conference 
The Colorado Chapter of the Association 
of Family and Conciliation Courts 
(COAFCC) Third Annual Fall Conference is 
scheduled from 10/13 - 10/15/17 
(www.coafcc.org).  COAFCC is a statewide 
interdisciplinary professional association 
aiming to improve children and families 
through resolution of family conflict. 

 “Child Abuse and Neglect Fatalities 2015: Statistics and Interventions” (tinyurl.com/
y878qsms).  Using data from Child Maltreatment 2015 (tinyurl.com/y94hv6p3), this 
summary presents statistics and information regarding child fatalities in the United 
States due to abuse and neglect during federal fiscal year 2015. It includes national 
and state data.  It also includes additional research and information concerning 
prevention and interventions. 

 
 “Child Maltreatment 2015: Summary of Key Findings” (tinyurl.com/ycysjoay). 

This factsheet presents summarized information from Child Maltreatment 2015 
(tinyurl.com/y94hv6p3), a report based on data submissions by state child protective 
services agencies for Federal fiscal year 2015.  

 
 “Colorado Takes Lead on Meeting Federal Education Requirements for Foster 

Youth” (tinyurl.com/ybjvz2om).  This article discusses Colorado’s efforts to address 
the federal Every Student Succeeds Act (ESSA), which mandates educational stability 
for foster children.    

 
 “Documentation of Independent Living Plans and Emancipation Transition Plans in 

Trials” (tinyurl.com/yb67gx5z), a recent communication by Colorado DHS. Of 
particular interest may be the third paragraph of the Background section. It states that, 
as of 3/6/16, a significant portion of youth between ages 14-21 with open removals do 
not have the independent living section of the family services plan (FSP) completed in 
Trails. While the reason for the lack of a complete independent living section is 
unclear, the issue is worth considering and the communication worth reviewing.   

 
 “For the Family Law Attorney: Because ACEs High is a Losing Hand” (tinyurl.com/

ybz8gx55), by Judge Janice M. Rosa, discusses the Adverse Childhood Experiences 
Study (ACEs), including the prevalence and effects of ACEs, and provides practice tips. 

 
 “How ‘Reasonable Efforts’ Leads to Emotional and Legal Permanence” (tinyurl.com/

yc6afyjw) by Bob Friend and Kelly Beck.  "This article intends to holistically review 
the opportunities and actions of the entire child welfare system in order to improve 
the experience and outcomes of the children and families it was intended to serve. 
More specifically, the authors will weave together the leadership and oversight 
provided by courts via reasonable efforts findings with the innovative practices that 
child welfare agencies, advocates, and partners can take in between hearings to 
advance and secure the safety, permanence, and well-being of the children, parents, 
family members, and communities they serve..."  

 
 “FERPA for Parents and Eligible Students” (tinyurl.com/ych8ey83).  This United States 

Department of Education website provides digestible information about the Family 
Educational Rights and Privacy Act (FERPA), including frequently asked questions, 
general guidance for eligible students, and the Act’s legislative history.   

 
 “Formal Opinion 129: Ethical Duties of Lawyer Paid by One Other than the 

Client” (tinyurl.com/ybo935xb).  This article addresses the GALs’ duty of loyalty to 
the best interests of children and obligation of confidentiality.  

 
 "Mental and Physical Health of Children in Foster Care" by Kristin Turney and 

Christopher Wildeman (tinyurl.com/ybps8lu4).  This article analyzes a 2012 study 
examining and comparing the mental and physical health of children placed in foster 
care with the health of children in the general population.  It concludes that children 
in foster care have significantly poorer mental and physical health than children in 
the general population. 

(Continued on page 10) 
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Financial Report 
 

T he Governor approved and 
signed the State’s fiscal year 

2017-2018 budget (“Long Bill”).  
The OCR received funding for all 
of its requests, including: 

 

✓ an increase in the court-
appointed counsel (CAC) 
appropriation of nearly $2 
million over the fiscal year 
2016-2017 Long Bill 
appropriation, due to 
anticipated caseload and 
workload increases;  

✓ an appropriation to replace 
OCR’s CARES case 
management/billing system; 

✓ relocation funds for the 
Colorado Springs Office of the 
Guardian ad Litem;  

✓ funding converting a part-
time OCR staff attorney 
position to full-time; and 

✓ funding for an online 
commercial legal research 
tool.   

 
The OCR hopes to start working 
with software developers to 
begin replacing CARES in July. 

 
After receiving a supplemental 
appropriation for fiscal year 2016
-2017 CAC expenditures, the OCR 
anticipates closing out the 
current fiscal year within its 
approved appropriations.  

 “Needs of Kinship Care Families and Pediatric Practice” This article (tinyurl.com/
yd4pjsoe) and its abstract (tinyurl.com/ybj3tbmx) discuss “the pathways to kinship 
care and summarizes existing literature on the unique needs and common challenges 
of families providing kinship care. The statement concludes with recommendations to 
assist pediatric practices in supporting children who live with kin as well as 
opportunities for advocacy on behalf of this group of children and families.”  

 
 “Major Colorado Foster Kids Jump Due to Heroin Epidemic” (tinyurl.com/y7pxtspd).  
 
 “New ICWA Regulations Promote Tribal Sovereignty and Culture for Native American 

Children” written by GAL Anna Ulrich (tinyurl.com/yb37bd99). 
 
 “Protective Factors” Part 1 (tinyurl.com/y7v55cgj) and Part 2 (tinyurl.com/ydgykjce).  

Part 1of this two-part podcast series provides an overview of protective factors and 
helps listeners distinguish between protective factors and risk factors.  Part 2 takes a 
detailed look into a local agency's efforts to holistically implement an approach based 
on protective factors, and how a public title IV-E agency and a policy organization 
collaborated to train and sustain the approach at all levels of the agency. 

 
 “The Rights of Youth in Foster Care (Ages 14-18)” (tinyurl.com/y8568ley). This 

document, prepared by Colorado DHS, summarizes the rights of the named youth in 
areas including education, employment, health, visitation and contact with family and 
supportive adults, court participation and legal issues, safety and exploitation, annual 
credit reports and vital life documents, money and belongings, and privacy and 
beliefs.   

 
 “Survey Shows Likely Resource Families Want to Help Youth and Birth 

Parents” (tinyurl.com/y9jxr35x).  This article addresses a study analyzing  the 
questions of who would most likely be willing to act as a foster family, what 
knowledge the public has about fostering, and the most common motivations and 
deterrents to fostering. 

 
 “Supporting Youth in the Child Welfare System: Implementation Lessons from the 

DREAMR (Determined, Responsible, Empowered Adolescents, and Mentoring 
Program” (tinyurl.com/y7bqb4u6).  The 7/11/17 webinar will address teen parents 
in foster care and the nurturing parenting program.  

 
 “Trauma: What Child Welfare Attorneys Should Know” (tinyurl.com/ychvhafp).   
 
 “Update on Client Competency Issues” (tinyurl.com/ybz8gx55) written by Attorney 

David Littman, discusses the qualifications for the appointment of a GAL for an adult, 
as well as the duties and responsibilities of a GAL for an adult.       

 
 “View from the Bench” (tinyurl.com/ybz8gx55) written by Judge Robert R. Lung, 

contains specific tips for family law and D&N attorneys, and general tips for all 
attorneys.   

 
 "Youth Speak Out: Shared Experiences Help Rural Youth Leaders 

Connect” (tinyurl.com/ydhg32wc).  In this podcast, three youth leaders from the 
National Family and Youth Services Bureau Initiative talk about engaging youth, 
familiarizing youth with transitional living programs, and connecting youth with 

appropriate services.  
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Applause & Accolades! 

C ongratulations to the many GALs who served on the following teams who were recognized at the recent Convening on 
Children, Youth, and Families: 
✓ Huerfano County DANSR Team, recipient of the DANSR Team Award;  
✓ Boulder County FIT Team, recipient of the Problem Solving Court (PSC) Team Award; and  
✓ Weld County Best Practice Team, recipient of the Best Practice Court Team Award. 
 

Congratulations also to GAL Jeff Ruff, who received the Spirit of the Convening Award!  The amazing comments of his 
nominators included the following: 

 

Jeff has an unparalleled ability to bring to a case what the children he represents need most: dignity, humor, warmth, and affection. Jeff has a 
way of bringing out the best in the children he represents, and of convincing the courts to see the best in those children as well. When many 
professionals may have given up on a child, Jeff continues to look at their case in new ways, and continues to work towards new solutions. He 
is unflinchingly guided by what many forget is the ultimate responsibility and duty in juvenile court: the child’s best interest. Not what is 
easiest to do, not what is the standard “next step” for a child - but what a child truly needs in order to grow and thrive.  
 

Way to go, everyone!  And thank you for your hard work for, and dedication to, children and families!  

ABA Conference on Children and the Law 
REPORTS FROM THE 

O CR is very thankful for the funding provided by the Children’s Justice Act (CJA), which permitted a number of GALs 
to attend the American Bar Association 17th Annual National Conference on Children and the Law.   

 
GAL Danny Jackson was one of those GALs.  The session that influenced him most addressed the Every Student Succeeds 
Act (ESSA) and the importance of educational stability for children.  His thoughts regarding the session include: 
 Children who experience multiple changes in schools may receive inconsistent education, repeat curriculum, and/or 

miss essential topics.  These and other effects of educational change may lead to cycles of frustration and failure.   
 GALs can use ESSA to maintain children in their school of origin.  ESSA mandates that children stay in their school of 

origin unless staying in their school of origin is not in their best interests.  ESSA states that transportation costs 
cannot prevent a child from staying in his or her school of origin.  If a child changes schools, ESSA requires the 
sending school to immediately transfer the child’s records to the receiving school.   

 As a result of this ABA conference session, going forward, I will inform courts about each child’s school enrollment 
and ensure that each child maintains educational stability consistent with each child’s best interests.    

 
Mary M. Davis was another GAL who attended the conference thanks to CJA funding. Her conference thoughts included 
the following regarding a session titled “Parents with Disabilities in Child Welfare Cases”:   
 The ADA requires DHS to make reasonable accommodations for disabled parents in D&N cases.  The only exception 

is where the parent is found to “pose a direct threat to the health and safety of others” as described in 28 CFR § 
35.139(b).  

 When creating treatment plans, an individualized assessment of a disabled parent’s needs and reasonable 
accommodations for those needs are critical.  “Cookie-cutter” treatment plans and treatment plans that are 
unnecessarily complex may not satisfy reasonable efforts requirements, particularly where the services provided do 
not match the individualized needs assessment.   

 One helpful resource in this area is “Protecting the Rights of Parents and Prospective Parents with Disabilities: 
Technical Assistance for State and Local Child Welfare Agencies and Courts under Title II of the Americans with 
Disabilities Act and Section 504 of the Rehabilitation Act” (tinyurl.com/y72wnlcu).  

http://tinyurl.com/y72wnlcu


OCR Staff 

M I S S I O N S T A T EM E NT  
 

The mission of the Office of the Child’s Representative (OCR) is to provide competent and effective legal representation to 
Colorado’s children involved in the court system because they have been abused and neglected, impacted by high conflict 
parenting time disputes, or charged with delinquent acts and without a parent able to provide relevant information to the 
court or protect their best interests during the proceedings. 

OCR Board of Directors 
 

(Former) Senator Al White (Chair), Mark Ferrandino,  
Mary Ann Liston, Donald Moseley, Kelvin Nicholson,  

Gwen Schooley, Barbara Shaklee, Maria Valdez, Marc Winokur, 
Victoria Shuler (Youth Member) 

EXECUTIVE DIRECTOR 
DEPUTY DIRECTOR 

CHIEF OPERATIONS OFFICER 
STAFF ATTORNEY & LEGISLATIVE LIAISON 

STAFF ATTORNEY 
TRAINING COORDINATOR 

ACCOUNTANT 
ATTORNEY REIMBURSEMENT & HR MGR 

INFORMATION SYSTEMS MANAGER 
ADMINISTRATIVE ASSISTANT 

Linda Weinerman 
Sheri Danz 
Mark Teska 
Dorothy Macias 
Cara Nord 
Melinda Taylor 
Katie Irwin 
Melanie Jannicelli 
Rebecca Garrison 
Andrea Israel 
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CARES Billing Quick Tips & Reminders 
 

Watch those case numbers!   Incorrect case numbers 
lead to billing disputes.  The correct format is 
XXJVXXX (two numbers for the year and two letters 
for the case type, followed by a minimum of three 
numbers).  Examples include 02JV123, 06DR10526, 
and 17JD003.   
 
Remember to review and follow up on your disputed 
items!  The billing manual states, “Disputed items 
MUST be addressed within 30 days from the date of 
activity in order to get paid for that activity. The activity date appears on the Office Billing History Screen. We strongly 
suggest that you check your disputed items weekly to avoid missing this deadline. Items addressed after the 30 days 
will not be paid.”  You can view your disputed items at any time via the Office Billing History screen; select a date range, 
then sort by “disputed” items only. 
 
Don’t forget to monitor your fees and submit timely excess fee requests!  The billing manual states, “Attorneys must 
receive OCR approval before exceeding the maximum presumptive excess fees thresholds; the attorney’s failure to do 
so will result in the OCR refusing to approve payments unless the OCR determines that the OCR Attorney’s failure to 
timely seek excess fees was due to extenuating circumstances and grants an exception to this requirement.”  OCR 
strongly recommends that you check the Office Billing History screen weekly.  In particular, please review the “total 
amount billed” column compared to your allocation (unless you currently have a date allocation).  

http://www.coloradochildrep.org/about-ocr/our-staff/
http://www.coloradochildrep.org/about-ocr/board-of-directors/

