
or all of us, the holidays feel particularly busy. Every 
December at OCR, we are focused on presenting our bud-

get request to the Joint Budget Committee. This year, OCR’s 
primary requests are to increase the attorney hourly rate to 
$80, establish a separate rate for Social Services Professionals 
of $44, and increase the paralegal rate to $32 per hour. We 
have met individually with JBC members and will present our 
request to the JBC on December 18, 2017. In addition, we are 
working on two big projects. The first is the development and 
testing of a new case management system that will also be an 
invoicing system. We are on track to begin user testing of the 
system in early January, and to roll the new system out April 
1, 2018. Our other huge project is an update of the GRID, a 
resource many of you have indicated is a great practice tool.

Since the GRID was last updated in August 2015, there 
have been significant changes in federal law, Colorado stat-
utes and Colorado Department of Human Services regula-
tions. We are committed to including all of those changes 
in the GRID as a one-stop reference manual for common 
issues in dependency cases. In addition, we have seen a huge 

increase in appellate de-
cisions in juvenile cases 
in Colorado. We have 
been advised that appeals 
in child welfare cases 
have increased over 60 
percent. This Newsletter 
contains helpful informa-
tion related to appeals, 
including a summary of 
the Office of Respondent 
Parent Counsel’s policy 
regarding appeals, appellate practice tips and a summary of 
recent decisions and pending Supreme Court cases.

I hope each of you has a truly wonderful holiday season 
filled with family and friends. 
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Each quarter, the OCR features an attorney in our newsletter and on our website. Learn about the individuals 
who make OCR’s mission a reality through their passion, skill, and dedication to Colorado’s kids.

Q: Why did you choose to practice child welfare law? I went 
to undergrad knowing I wanted to be a lawyer, and a work 
study opportunity came up that put me in public schools 
assisting teachers at an elementary school two or three days 
per week. I accepted the position because it was one of the 
better paying work study jobs, but found myself really enjoy-
ing working with children. I knew little about the legal field. I 
didn’t think there was any way to work directly with kids and 
pursue a career in law until I got to law school and began an 
internship with the Colorado Bar Association and its Youth at 
Risk task force. That project focused on kids aging out of fos-
ter care. I met many great people at OCR and Rocky Mountain 
Children’s Law Center and started the Juvenile and Family 
Law club at Colorado University, taking law students to foster 
youth to talk about how we could develop ways to assist them 
with aging out of foster care. I graduated during the 2008 
recession, but opened my own practice in my hometown and 
began working for OCR!

Q: What has been the most rewarding moment for you 
while working with children and families in the dependen-
cy and neglect system? We recently finalized an adoption of 
a child who had been through a lot. It was one of my oldest 
cases and such a long time coming. His sister did not want 
to terminate her parents’ rights so we did not do so in her 
case which, at times, did cause some disagreement between 
the siblings. But, adoption day was such a happy day when it 
finally came. His sister joined us and supported him.

Q: Describe a challenge you face doing this work and your 
strategies to overcome it. One is just managing time, both 
in the office and out of the office. I have young kids at home 
and making time to be efficient with my caseload, spend time 
at home with my family, and carve out some self-care time 

(yoga! running!) is challenging. I was able to surround myself 
with some amazing staff and draw some pretty firm boundar-
ies with the work-life balance and I think it is absolutely criti-
cal to my success in the office. We cannot help these families if 
we are burnt out.

Q: What advice do you have for an attorney that is new to 
child welfare law? To strive from the beginning to avoid the 
burnout. Once you start being the person that works evenings 
and weekends, you will always be that person. It may work 
at first, but could eventually become a problem and it is a 
very tough habit to break. Most of us that do this work are 
fortunate to be working for ourselves, and that is an amazing 
privilege in itself, but can also be easy to just work all the time 
and blur the lines.

Q: What drives you to continue in this line of work and 
do you have any advice for a seasoned attorney? Seeing 
parents be successful. Sometimes it's both parents, other 
times it's just mom or just dad. When we reunify a family, 
that is the best! I guess if I had any advice it might be to try 
to see all sides of the case. As a GAL we have to advocate for 
what is best for kids, no doubt, but we can do so in a way that 
honors and respects what the other parties’ positions are. I 
think it is easier to do that in a smaller, rural jurisdiction like 
mine where we all wear many hats and are a close-knit group 
of attorneys. The county attorney is someone I could run 
into in the grocery store or the school drop off line, so is the 
caseworker, the parent, the parent’s attorney, foster parents, 
extended family, therapists, etc. If things get too acrimonious 
and personal it could make the job, and my everyday life, very 
miserable.

Q: Share a litigation strategy or case example when you 
were successful despite opposition from other parties to 
the case. I successfully kept a child from having to testify at a 
termination trial in a situation that involved a parent who was 
constantly guilting the child for the case. Although we want 
kids in court and to be heard, this child was very adamant 
about not being cross-examined by her mother’s lawyer. No 
one on the case seemed to think I had much of a chance to 
keep the child off the stand, given she was older and had suf-
fered no physical abuse on the part of the mother. Even DHS 
had decided it was okay for the child to testify because they 
did not want to unnecessarily create an appellate issue. But I 
asked for a contested hearing, subpoenaed the child’s thera-
pist, and we prevailed. DHS even changed their position at the 
end of the hearing and joined my request.
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Meet an OCR Attorney

Nominate, share your story, and view our archives on the online Meet an OCR Attorney page.

Jenna Mazzucca 
practices as a 
guardian ad litem 
in the 11th and 12th 
Judicial Districts 
in dependency and 
neglect and juvenile 
delinquency cases.
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County Spotlight
OCR thanks Douglas County GAL Pam Wakefield, who 
recently suggested that OCR add a newsletter article 
spotlighting a Colorado county or judicial district, and 
agreed to draft the first article.  Thanks for your sug-
gestion and answers to the below questions, Pam.

Q: How is the GAL pickup calendar in your county district 
arranged?  What are its strengths and weaknesses?  Doug-
las County has different procedures for JD and JV cases.  The 
court manages the appointments in the delinquency division.  
Although the magistrate makes efforts to rotate appointments 
so we each get our fair share of appointments, the appoint-
ment often goes to the GAL who is in the courtroom at the 
time the appointment need arises.  If the court is aware in 
advance that a GAL is needed, court staff send an email to all 
GALs requesting our availability and appoints accordingly.  
The GALs manage D&N appointments.  Each month, one of us 
acts as the “GAL of the month” for managing appointments.  
When there is a new filing, the County Attorney notifies the 
GAL of the month.  The GAL of the month keeps track of which 
GAL is due for the next appointment and whether she/he is 
available to be in court for the initial hearing.  If she/he is 
unavailable, then the GAL of the month reaches out to the rest 
of the GALs to find an available GAL.  The GAL of the month 
provides the County Attorney the name of the proposed GAL, 
then the proposed GAL prepares the appointment order.  (As 
an aside, if a GAL already has an open case - such as a JD or 
truancy case – that GAL takes the D&N appointment and that 
D&N appointment does not count as part of the rotation since 
that GAL was already working with the family.)  I think the 
appointment system works well.  For the most part, the cases 
are evenly divided.  If a GAL feels particularly overloaded, that 
GAL can pass the appointment to the next GAL on the list.  We 
are all very willing to cover the hearing, even if it won’t be our 
case.  The only real issue occurs when no one is available to 
cover court, as there is no set time for the initial hearing; they 
get set within the appropriate timeframe whenever the Court 
and DHS can accommodate them.  

Q: If there was one resource or practice from your county 
that other counties and judicial districts should consider 
emulating, what would it be?  Douglas County GALs function 
as a team.  The way we handle our D&N appointments is one 
example; I can’t think of a single time where a Douglas County 
GAL felt he/she was not getting a fair share of appointments.  
We are extremely supportive of, and willing to cover for, each 
other.  We communicate with one another frequently at meet-
ings, by text, or by email about coverage issues, case and/or 
legal issues, and sometimes just to vent.  

Q: What are some challenges the GALs have faced in your 
county and how have you overcome them?  One of the 
challenges Douglas County GALs are currently facing involves 
the distribution of psychological and other “privileged” 
evaluations of respondent parents.  Although the Children’s 
Code states that we are to have access to this information, 
DHS has a contrary view and will not distribute them without 
a release.  We have attempted to deal with this by developing 
an appointment order that specifies that we are to have such 
access (thanks to Jeff Koy), but DHS believes the Children’s 
Code and the court order do not overcome HIPAA.  We almost 
always get these evaluations in the end, but the delay often 
hinders our ability to make timely best interest decisions.  We 
continue to discuss this issue with the county attorneys and 
the Court.  Other challenges we face are system-wide.  One big 
challenge is the lack of foster homes in Douglas County, which 
results in most placements being a distance from the child’s 
community, which impacts visitation, schooling, and often the 
well-being of the child.  Douglas County has tried to mitigate 
school disruption by being on the forefront of implementing 
the new school stability laws.  Our DHS has an “education 
navigator” who works with families and GALs concerning 
school issues.  Other challenges include school expulsions, 
limited resources for children and families, and lack of public 
transportation.

Q: What are the goals of the juvenile best practice com-
mittee(s) in your county? Douglas County’s best practice 
team is led by Magistrate Rebecca Moss, the presiding D&N 
magistrate.  The team meets monthly.  All GALs can partici-
pate.  The meetings are informational, involving presentations 
from various programs and DHS.  The meetings also focus on 
problem solving (e.g., discussions related to the distribution 
of respondent parent evaluations).    (Continued on page 4)
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Participation in the April Convening 
also rotates among the GALs.  Christina 
Brigham was the GAL representative 
at the 2017 Convening where the team 
developed the goals including: maximiz-
ing the use of respite beds at the Family 
Resource Pavilion, improving outcomes 
for children with failed adoptions, im-
proving timely notice pursuant to ICWA 
through timely receipt of information 
from families, completing ICWA forms, 
continuing ICWA inquiries on the record 
during hearings, expanding the role of 
DHS’s educational navigator in truancy 
cases and tracking outcome data on the 
cases in which the navigator is involved.  

Q: Do youth with D&N cases regu-
larly attend court in your county?  If 
not, why not?  If so, what policies are 

in place in your county regarding 
youth in court, and what strategies 
have been successful getting youth in 
court?  All Douglas County GALs share 
the philosophy that the youth voice is 
extremely important.  We all strive to 
have children appear in court when 
possible and appropriate.  If a child is 
not in court, our practice is to ensure 
that the Court knows and understands 
the child’s position, if the child is old 
enough to have an opinion.  Our judicial 
officers - Magistrate Moss and Judge 
Chase - are very open to meeting with 
children in camera.  Personally, I always 
let the children whose best interest I 
represent know that they can meet with 
the judge to express their opinion or 
just meet the person who is making de-
cisions about their lives.  School can be 

a real impediment to children appearing 
in court as most hearings occur during 
the school day.  Magistrate Moss set 
cases with children late in the after-
noon, and makes Herself available for in 
camera meetings at GAL request.

Q: What is your county’s shackling 
policy?  The 18th Judicial District has a 
Chief Judge Order defining the shackling 
protocols.  In brief, it requires the Court 
to make an individualized determina-
tion of whether restraints are necessary.  
In making its determination, the court 
must review the file and properly sub-
mitted input from relevant sources (e.g., 
DA, defense counsel, and GAL).  

(Continued from page 3)

County Spotlight

Happy Holidays from all of us at OCR
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Winter Legal Review
Summaries of new 
cases and legislation

Contents:
1. Colorado Supreme Court Decision.........Page 5
2. Colorado Court Pending Cases...............Page 5
3. Colorado Court of Appeals Decisions.....Page 6
4. Legislative Update..................................Page 8

2. Colorado Supreme Court Pending Cases

(Continued on page 6)

People in Interest N.L.W., 16SC731 (Colo. 2017).  In this de-
cision, the Colorado Supreme Court upholds a juvenile court’s 
termination order, reversing a Court of Appeals decision that 
had held the juvenile court lacked subject matter jurisdiction 
to do so.

At the trial court, the respondent mother entered an admis-
sion that her children were dependent and neglected. The 
juvenile court accepted that admission.  Although the court 
and parties proceeded with a treatment plan, the court did 
not enter a written order of adjudication until after it ter-
minated mother’s parental rights and mother appealed the 
termination.  It appears that the lack of a written adjudication 
and dispositional order was an oversight, as the order had 
been prepared and approved by the parties. 

The Court of Appeals raised the issue of the court’s jurisdic-
tion sua sponte.

In reversing the Court of Appeals and upholding the termina-
tion order, the Supreme Court ultimately holds, “The court’s 
failure in this case to enter a formal order of adjudication con-
firming the children’s status as dependent or neglected did 
not divest the court of jurisdiction over the children, nor did it 
impair the fundamental fairness of the proceedings or deprive 
Mother of due process under the circumstances of this case.”  
In its reasoning, the Court:
  • 

  •  

  •  

  •  

  •  

OCR is digesting this decision and its implications for other 
court of appeals decisions linking adjudication to a juvenile 
court’s subject matter jurisdiction.

1. Colorado Supreme Court Decision

distinguishes subject matter jurisdiction from personal 
jurisdiction.  Specifically, the Court states, that “[because 
the instant case unquestionably falls within the class of 
cases that a juvenile court may hear pursuant to section 
19-1-104(1)(b) and -104(1)(d), the trial court had sub-
ject matter jurisdiction over proceedings in this case.  In-
stead, the question is whether the court had jurisdiction 
over the children when it terminated the parent-child 
legal relationship.”

states, “[S]ection 19-1-104(1)(b) reflects that a court’s ju-
risdiction over a child rests solely on the factual status of 
the child as neglected or dependent, not the formal entry 
of an order of adjudication reflecting that status.”
states, in this case, “[t]he court’s acceptance of the moth-
er’s admission established the status of the children as 
dependent or neglected and, thus, the court’s continued 
jurisdiction over the children.”
reasons that under the circumstances of this case, where 
mother consulted with an attorney and the parties’ con-
duct subsequent to her admission suggests that the par-
ties (including Mother) proceeded with the understand-
ing that the children had been adjudicated dependent or 
neglected, the trial court’s failure to enter a written adju-
dication order “did not impair the fundamental fairness 
of the proceedings or deprive Mother of due process.”
notes that nothing in the record indicated that the mother 
had been offered or had requested a deferred adjudica-
tion. 

People in Interest of Interest of S.M-L., 16SC970.  Whether a 
denial of an adjudication in a dependency and neglect action 
is a final order for the purposes of appeal.  OCR filed an amicus 
brief in this matter.

C.W.B., Jr. v. A.S., 17SC412.  Whether foster parents who have 
intervened in a dependency and neglect action have stand-
ing to appeal a trial court's grant or denial of a motion for 
termination of the parent-child relationship.  Whether foster 
parents who have intervened in a dependency and neglect 
action can represent the best interests of the child on appeal.  
OCR filed an amicus brief in this matter.
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People in Interest of D.Z.B., 17SC250.  Whether the court 
of appeals erred in concluding that petitioner does not have 
standing to appeal a juvenile court’s decision concerning 
pre-adjudication placement in a delinquency case.

People in Interest of E.M., 16SC287.  Whether a juvenile 
court must proceed under section 19-5-105, C.R.S. (2015), or 
section 19-3-604, C.R.S. (2015), when terminating the par-
ent-child legal relationship of the non-relinquishing parent 
after one parent decides to relinquish his or her parental 
rights to a child subject to pending dependency and neglect 
proceedings.

People v. Ybanez, 14SC190.  Among other issues, this case 
addresses (a) whether a child charged as an adult with 
first-degree murder, whose parent is a victim of the crime 
and a prosecution witness, is entitled to a guardian ad litem 
to assist with his defense and to advise him regarding the 
waiver of his constitutional trial rights; and (b) whether the 
court of appeals properly applied plain error review to the 
defendant's claim that a guardian ad litem should have been 
appointed, when there was no objection at trial or the initial 
Crim. P. 35(c) motion.  OCR filed an amicus brief in this matter. 

ICWA

People in Interest of K.G., 17COA153 (November 30, 2017).  
In this case, the Court of Appeals holds that the district court 
failed to comply with ICWA’s inquiry and notice requirements, 
and remands the case for further proceedings.  

The children were adjudicated dependent and neglected in 
the summer of 2015.  In July 2015, the department filed a 
family services plan indicating that one of the children’s fa-
thers did not report any Indian heritage, one father reported 
that his mother was one quarter Cherokee and his maternal 
grandfather was one half Cherokee Choctaw, and the depart-
ment planned to notify the BIA and appropriate tribes.  The 
department placed the children with their maternal aunt and 
uncle, where they remained throughout the case.  The depart-
ment moved for allocation of parental responsibilities to aunt 
and uncle in February 2016, and the court granted the motion 
in August 2016.  

The Court of Appeals holds that an allocation of parental 
responsibilities constitutes a “child custody proceeding,” as 
defined by ICWA.  In this case, the proceeding removed the 
children from their mother’s home and was not voluntary.  

Although the proceeding did not terminate parental rights, 
mother could not have her children returned upon demand
and any modification of parenting time and parental respon-
sibilities would be subject to the procedural and substantive 
provisions of Title 14.

The Court of Appeals identified the following ICWA compli-
ance errors:

• the record dos not indicate that anyone asked mother
whether she knew or had reason to know the children 
were Indian children; 

• the court did not make the required inquiry on the
record as to any of the parents, the GAL, or the depart-
ment; and 

• the record does not indicate that the department sent
the required notices to the Cherokee tribes.

The Court of Appeals remands the decision to the district 
court for the limited purpose of conducting a proper inquiry 
and notice pursuant to ICWA and requests that the remand 
proceedings be completed with “all due speed.”

People in the Interest of D.B., 17COA139 (November 2, 
2017).  In this decision, a division of the Court of Appeals 
holds that while ICWA requires testimony from a qualified ex-
pert witness (QEW) to support termination of parental rights, 
the QEW does not need to specifically testify that the contin-
ued custody of the child by the parent would likely result in 
serious emotional or physical damage to the child.  

ICWA provides that a court may not terminate parental rights 
“in the absence of a determination, supported by evidence 
beyond a reasonable doubt, including testimony of a [QEW], 
that the continued custody of the child by the parent or Indian 
custodian is likely to result in serious emotional or physical 
damage to the child.”  25 U.S.C. § 1912(f).  In this case, the 
QEW testified that mother had not fulfilled her treatment 
requirements and that the domestic violence issues between 
the parents were concerning. However, the QEW did not give 
an opinion whether the child would suffer serious emotional 
or physical harm if returned to a parent.  

The Court of Appeals rejects mother’s contention that the 
lack of such testimony required reversal, reasoning that ICWA 
neither mandates “that an expert witness specifically opine 
that the child is likely to suffer emotional or physical damage 
in the parent’s custody” nor requires “that the expert testi-
mony provide the sole basis for the trial court’s conclusion.”   
Instead, the “expert testimony must constitute some of the

3. Colorado Court of Appeals Decisions



evidence that supports the court’s finding of the likelihood of 
serious emotional or physical damage to the child.”  The Court 
holds that the record supports the trial court’s determination, 
by proof beyond a reasonable doubt, that the child would 
likely suffer serious emotional or physical damage if placed in 
mother’s care.

Notably, the Court of Appeals rejects the GAL’s and depart-
ment’s contention that mother waived the issue by failing to 
raise it in district court.  Relying on 25 U.S.C. § 1914, which 
provides that “any parent . . . may petition any court of com-
petent jurisdiction to invalidate [an action for termination 
of rights to an Indian child] upon a showing that such action 
violated any provision of sections 1911, 1912, and 1913,” and 
caselaw defining a court of competent jurisdiction to include 
an appellate court, the Court addresses mother’s argument 
even though she did not raise it in district court.

People in the Interest of C.A., 17COA135 (October 19, 
2017).  In this appeal of an order terminating parental rights, 
the Court of Appeals remands the proceeding to the trial 
court for the limited purpose of conducting a proper ICWA 
inquiry.  The Court holds that when a trial court has inquired 
at the initial temporary custody hearing whether a child is an 
Indian child, it must make another inquiry when termination 
is sought—“at least when the court has not already identified 
the child as an Indian child and the petitioning party has not 
disclosed what efforts it has made to determine if the child is 
an Indian child.”  

Analyzing the definition of child custody proceeding in 25 
U.S.C. § 1903, the Court makes clear that while requests for 
both foster care placement and termination of parental rights 
may be made in a single D&N case, foster care placement pro-
ceedings and termination of parental rights proceedings are 
separate child custody proceedings under ICWA.  Colorado’s 
ICWA implementing legislation requires ongoing inquiries 
as to whether a child in a D&N proceeding is an Indian child, 
and the 2016 federal ICWA regulations require state courts to 
inquire whether the child is an Indian child at the commence-
ment of a child custody proceeding.  § 19-1-126(1)(a); 25 
C.F.R. § 23.107(a).  

In this case, the parents contend that the inquiry at the outset 
of the case did not comply with ICWA’s inquiry requirements. 
The Court of Appeals determines that regardless of whether 
the initial inquiry was sufficient, the record does not demon-
strate compliance with ICWA after it sought termination of 
parental rights.  Specifically, while the department asserted in 
its termination motion that it had made “appropriate inqui-
ries,” the department did not disclose the efforts it made to 

determine whether the child was an Indian child, and the trial 
court did not make any inquiry of any participant at the ter-
mination proceeding whether there was any reason to know 
the child was an Indian child.

UCCJEA

People in the Interest of C.L.T., 17COA119 (September 7, 
2017).  This case involves an appeal of an order terminating 
parental rights.  Mother contends that the trial court lacked 
jurisdiction to terminate parental rights because it failed to 
comply with the UCCJEA.  

The Denver Department of Human Services filed a petition in 
dependency and neglect after receiving a referral in August 
2015.  In the petition, the department alleged that the family 
had a “previous child welfare case in Texas,” which it also 
described as “an open child welfare case,” as well as a child 
welfare history in several other states.   Later information 
suggested yet a seventh state might have been involved with 
the family.  While a minute order of an August 2015 hearing 
reflected that the county attorney asserted that the Texas 
case was closed, the record did not include a transcript of the 
hearing and the record on appeal did not provide additional 
information about the Texas case and the status of the pro-
ceedings identified in the other states.

Shortly after the case opened, mother moved to North Caroli-
na to be near her family.  In June 2016, the department moved 
to terminate parental rights; after hearing the evidence, the 
district court granted the motion to terminate parental rights.

The Court of Appeals holds that while the trial court did have 
temporary emergency jurisdiction under the UCCJEA, it failed 
to conduct a proper investigation to determine whether it or 
another state had ongoing, non-emergency jurisdiction under 
the UCCJEA.  Analyzing each basis for jurisdiction under the 
UCCJEA, the Court of Appeals ultimately concludes it is unable 
to determine whether the trial court had jurisdiction to ter-
minate either parent’s parental rights.  Moreover, the record 
contains at least some information indicating that the court 
may not have had jurisdiction. Based on the record before it, 
the Court of Appeals concludes that the trial court could not 
have determined whether it had jurisdiction to enter any or-
ders other than temporary emergency orders concerning the 
child.  The trial court neither stayed the proceeding until it 
could obtain additional information nor examined the parties 
under oath.  
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The Court of Appeals therefore vacates the judgment and re-
mands the case for further proceedings to determine whether 
the district court has jurisdiction to terminate parental rights 
under the UCCJEA. 

Adjudication

People in Interest of M.M., 17COA144 (November 16, 
2017).  This case involves a father’s challenge to the trial 
court’s order granting summary judgment to the department 
and adjudicating his children dependent and neglected.  

The petition in dependency alleged that the children lacked 
proper parental care through a parent’s acts or omissions, 
the children were without proper care through no fault of the 
parent, and the children’s environment was injurious to their 
welfare.  Mother admitted the children were dependent and 
neglected, and father denied the allegations and requested 
a jury trial.  The department moved for summary judgment 
and included in its undisputed facts several statements father 
made regarding the children’s need for protection from moth-
er.  The court granted summary judgement on four grounds: 
the mother subjected the children to mistreatment or abuse; 
the children lacked proper parental care through the mother’s 
actions and omissions; the children’s environment was inju-
rious to their welfare; and the children were without proper 
parental care through no fault of the parent.  §§ 19-3-102(1)
(a), (b), (c), (e).

On appeal, father asserts that the order granting summary 
judgement was in error becuase the facts concerning him 
were disputed and the remaining facts concerned only moth-
er. The Court of Appeals holds that while two of the statutory 
grounds for adjudication require a showing of fault as to each 
parent, two do not (injurious environment and lacking proper 
parental care through no fault of the parent).  The trial court 
did not err in granting summary judgment with respect to the 
two grounds that did not require a showing of parental fault, 
but did err in granting summary judgement as to the other 
grounds.  Analyzing the Colorado Supreme Court’s decision 
People in Interest of J.G., 2016 CO 39, the Court of Appeals 
concludes that, as with injurious environment, the ground of 
lacking proper parental care through no fault of the parent 
does not turn on parental fault.  While father’s affidavit creat-
ed a factual dispute concerning his actions and omissions, and 
while father correctly asserted that mother’s admission can-
not support summary judgment against father, see People in 
Interest of S.T., 2015 COA 147, the Court of Appeals concludes 
that father’s assertions regarding mother effectively amount-

ed to admissions that the children were in an injurious envi-
ronment and the children lacked proper parental care.  

The Court of Appeals affirms the district court’s judgment 
in part, reverses it in part, and remands with directions to 
amend the order of adjudication.

The Second Regular Session of the 71st General Assembly will 
begin on January 10, 2018.  On the child welfare side, early at-
tention has been paid to securing services for youth aged 18-
21 who have left the child welfare system, as well as provider 
rates for foster care families, adoptive families, and residential 
treatment centers.  On the juvenile justice side, OCR has been 
working on a juvenile definition of incompetence for a few 
years; we are happy to see a bill coming forward this session 
to do so.    

OCR will continue to attend stakeholder meetings and work 
on committees, as well as provide subject matter expertise, 
testimony, and legal analysis for the issues that impact your 
work and the children whose best interests you represent.  As 
an agency, we are working hard to get our budget requests 
approved, including an increase in the attorney rate from $75 
to $80.  In the next newsletter, we will provide an update on 
the bills we are monitoring.  

As you know, Ashley Chase is our new legislative liaison, and 
you can contact her at ashleychase@coloradochildrep.org 
with any statutes needing correction/clarification or systemic 
issues needing legislative attention.  Each of you is a powerful 
voice in the system.  We would like to involve as many of you 
as possible in our state policy work. 
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OCR submitted its Fiscal Year 2019 Budget Request     
(https://tinyurl.com/yd9abogk) on November 1, 2017.  
Significant items included funding to add a full-time Social 
Services Coordinator and almost $1.9 million to increase 
attorney, social service provider, and paralegal rates.  Joint 
Budget Committee (JBC) staff provided a briefing to the 
JBC on December 11, 2017.  The JBC sent questions to OCR, 
which OCR answered for the December 18 hearing, where 
OCR Executive Director Linda Weinerman presented the re-
quest.  Thereafter, the budget process will remain fairly quiet 
until the February 2018 figure-setting process. 

In the current fiscal year, court-appointed counsel expen-
ditures are trending slightly lower than Fiscal Year 2017. 
OCR will continue to monitor these expenditures over the 
next few weeks to determine whether it will be necessary to 
request a supplemental appropriation in January.

OCR thanks Arapahoe County GAL Alison Bettenberg, 
for drafting this article.

Timeliness and Competence. As the trial court GAL, when 
you learn of an appeal or contemplate possibly filing an ap-
peal, evaluate your ability to competently complete the appeal 
within the timeframes.  If you find yourself unable to compe-
tently complete the appeal within the timeframes, contact an 
appellate attorney on OCR’s Litigation Support Team (LST) as 
soon as possible to ensure that the LST attorney has sufficient 
time to competently complete timely briefing.   

Formatting.  Formatting is critical.  The Court of Appeals has 
stricken briefs for failure to comply with formatting require-
ments.  Read and re-read Colorado Appellate Rules 3.4 and 
32. Common formatting errors include:
•  

•

•
• 

Standard of Review.  Research and learn the standards of re-
view.  Ensure that the correct standard is stated in briefing.  If 
you do not know whether the standard stated in the Opening 
Brief is correct, contact an appellate attorney on the LST for 
help.

Table of Authorities.  Even minor edits in the body of your 
brief can change page numbers for your Table of Authorities.  
It is best to create a list of authorities, complete all edits, then 
add the page numbers for each authority as a last step.  

Motions and Notices.  File Motions to Strike or Notices for 
very serious substantive reasons only. 

Supplemental Authorities.  After you file your brief, watch 
for any opinions that may affect your issue.  File a Notice of 
Supplemental Authorities if a new case issues that may affect 
the holding in your case.  
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failing to include all required sections in the Answer (only 
certain sections of the Answer can be omitted if you agree 
with the Opening Brief);
failing to include a standard of review section that at least 
states whether and why you agree with the standard of 
review in the Opening Brief;
alphabetizing errors in the Table of Authorities; and
using parties’ names instead of initials.
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The Children’s Bureau (Bureau) con-
ducts Child and Family Services Reviews 
(CFSRs) - periodic reviews of state child 
welfare systems to ensure conformity 
with federal child welfare requirements, 
to determine what is actually happening 
to children and families engaged in child 
welfare services, and to assist states in 
helping children and families achieve 
positive outcomes.  CFSRs focus on sev-
en expected outcomes for children and 
families (which are described below) 
and seven systemic factors which affect 
those outcomes (i.e., statewide informa-
tion system; case review system; quality 
assurance system; staff and provider 
training; service array and resource 

development; agency responsiveness to 
the community; and foster and adop-
tive parent licensing, recruitment, and 
retention).  

In Fiscal Year 2015-16, the Bureau 
conducted CFSRs of 24 states, including 
2,073 child welfare case reviews.  Colo-
rado was one of the 24 reviewed states.  
As part of the CFSR, the Bureau re-
viewed 65 cases from Pueblo, Garfield, 
and Denver Counties.  The Bureau’s 
entire preliminary report addressing 
Colorado can be accessed at https://ti-
nyurl.com/c9ombr. The following table 
provides a snapshot of the CFSR data 
addressing the expected outcomes for 

Colorado children and families.  (The 
numbers reflect the percent of reviewed 
cases demonstrating strength in the 
outcome.)  

The Bureau will provide a final report 
in January 2018.  Colorado must submit 
a Program Improvement Plan (PIP) 
addressing the outcomes and systemic 
factors in which Colorado was found 
lacking. The PIP must be designed to be 
implemented within two years from its 
approval date and Colorado is expected 
to collaborate with interagency part-
ners, community DHS agencies, tribes, 
and community partners in developing 
it.  

Colorado Children and Family Services Report

Outcome
Denver 
1A&1B

Pueblo 
2 Garfield 3 Colorado Nationally

Whether children are protected from abuse and neglect 67% 50% 100% 75% 71%
Whether children are safely maintained in their homes 
whenever possible and appropriate 55% 59% 76% 62% 60%
Whether children have permanency and stabil ity in their 
l iving situations 30% 40% 60% 40% 29%
Whether the continuity of family relationships and 
connections is preserved for children 85% 80% 70% 80% 61%
Whether families have enhanced capacity to provide for their 
children’s needs 55% 35% 59% 51% 39%
Whether children receive appropriate services to meet their 
educational needs 100% 73% 100% 90% 83%
Whether children receive adequate services to meet their 
physical and mental health needs 79% 63% 73% 73% 59%

Judicial District Fiscal Year 2015-16 
Child and Family 
Services Report com-
piled by the Children's 
Bureau.

In September 2017, CDHS summarily suspended the resi-
dential child care facility license of El Pueblo Boys and Girls 
Ranch.  In November, CHDS revoked that license. In the 
summary suspension order (https://bloximages.chicago2.
vip.townnews.com/chieftain.com/content/tncms/assets/v3/
editorial/f/a5/fa5c52c6-a303-11e7-86b6-8b1922d9d53b/
59caca760a2c1.pdf.pdf), CHDS summarized allegations that 
children at El Pueblo were physically abused, engaging in 
self-harm, attempting suicide, and running away, as well as 
lacking proper nutrition, supervision, medical attention, and/
or staff intervention.  

Colorado’s Child Protection Ombudsman has initiated an 
investigation into residential centers.  Ombudsman Stepha-
nie Villafuerte indicated that the investigation will focus on 
state oversight of the facilities and the handling of abuse and 
neglect reports to caseworkers.  Ms. Villafuerte also indicated 

that there are a “number of policy and practice concerns that 
extend beyond El Pueblo.”    

These events highlight the need for GALs to closely monitor 
placements to ensure the safety of children.  Resources to 
assist in your monitoring efforts include:
• Initial Visit/Change of Placement Assessment developed by
Child Advocates of Colorado (http://www.coloradochildrep.
org/download/initial-placement-and-change-of-placement-
assessment/);   
• Colorado’s regulations for child care facilities (12 CCR
2509-8:7.701.1 et seq.); and 
• the OCR email summarizing laws and regulations relevant
to the events at El Pueblo (https://tinyurl.com/yaktflog ). 

El Pueblo Boys and Girls Ranch:

(Continued on page 11)



ICWA:
The Colorado Court of Appeals is remanding an increasing 
number of dependency and neglect cases due to non-compli-
ance with the Indian Child Welfare Act (ICWA), specifically 
ICWA’s notice provisions.  Resources to assist in your efforts 
to ensure ICWA compliance include:  
• ICWA (https://www.ssa.gov/OP_Home/comp2/F095-608.
html); 
• 2016 Code of Federal Regulation (CFRs) (https://www.bia.
gov/sites/bia.gov/files/assets/bia/ois/pdf/idc1-034238.
pdf);
• Bureau of Indian Affairs (BIA)
2016 guidelines (https://www.bia.
gov/sites/bia.gov/files/assets/bia/
ois/pdf/idc2-056831.pdf), which 
include a helpful table of contents 
and citations to ICWA and the CFRs; 
• BIA sample forms for consent,
withdrawal of consent, notice, etc. 
(https://www.bia.gov/bia/ois/dhs/
icwa); 
• BIA training materials (https://
www.bia.gov/bia/ois/dhs/icwa); 
• Indian Child Welfare Act Judicial
Handbook (http://www.ncjfcj.org/
ICWABenchbook), recently issued 
by the National Council of Juvenile and Family Court Judges 
(NCJFCJ), which updates NCJFCJ’s 2003 consistent with law 
and best practices, and covers all stages of the court process;  
• OCR ICWA Notice Checklist (http://www.coloradochildrep.
org/download/icwa-notice-checklist/); 
• OCR Litigation Support Team (http://www.coloradochilrep.
org/wp-content/uploads/2017/07/Litigation-Support-List.
pdf); 
• OCR district liaisons (http://www.coloradochildrep.org/
wp-content/uploads/2017/08/OCR-Judicial-District-Liai-
son-Map.pdf); and
• OCR listserv.

Recent Resources:
Attorney-Client Privilege and the Work Product Doctrine: 
Is Confidentiality Lost in Email? (http://www.cobar.org/Link-
Click.aspx?fileticket=XlC4hNImgIQ%3d&portalid=11).  This 
article addresses the laws applicable to, and the potential 
effects electronic communications may have on, attorney-cli-
ent privilege, work product, and confidentiality.  The author 
cautions lawyers to take precautions related to electronic 
communications due to the ease with which confidentiality 
and privileges can be lost through misdirected emails, hack-
ing, phising, and/or lost equipment.     

Changing Systems and Practice to Improve Outcomes for 
Young Fathers, Their Children, & Their Families (https://
www.cssp.org/pages/body/Changing-Systems-Prac-
tice-Young-Fathers.pdf).  This report explains that relatively 
little national attention has been paid to the importance of 
engaging youth fathers under age 26, particularly fathers in 
the child welfare system; provides policy and action steps 
agencies can take to engage such fathers, as well as examples 
of how those steps are working in various agencies and juris-
dictions; and encourages agencies and jurisdictions to collect 
better information regarding, and set and meet new perfor-
mance measures pertaining to, young fathers. 

Child Sex Trafficking Reaches to Every Corner of Colorado 
(https://durangoherald.com/articles/194119-sex-traffick-
ing-of-children-in-colorado-reaches-every-corner-of-the-
state).  This article provides statewide data related to child 
sex trafficking.   

Clarification of eligibility of child welfare of Medic-
aid [sic] (https://gallery.mailchimp.com/cd781c9bc-
8f90270567729e9e/files/a2ce5d72-0917-452e-bf46-
37914abbc03c/IM_CW_2017_0052.pdf) and Medicaid 
eligibility for children and youth residing in kinship care, 
memos issued by the CDHS, clarify the three conditions which 
enable children younger than 19 to have continuous Medicaid 
eligibility after custody of such children is no longer with a 
county (i.e., the child begins living with relatives, is reunited 
with parents, or received guardianship).  It also provides links 
to relevant resources and a Medicaid eligibility flow chart.    

For the past 36 years, the American Bar Association’s Child 
Law Practice (CLP) (https://www.americanbar.org/groups/
child_law/publications/child_law_practiceonline.html) has 
provided practice-based information to frontline child law 
practitioners on a subscriber-only basis.  In December 2017, 
CLP will transition to a free online resource.  

Educational Stability for Children and Youth in Foster 
Care (https://www.childwelfare.gov/topics/systemwide/
service-array/education-services/meeting-needs/educa-
tional-stability/) .  This website provides resources on topics 
related to the Every Student Succeeds Act (ESSA), including 
immediate school enrollment, best-interest decision-making 
and dispute resolution, school transportation, joint collabora-
tion, and data sharing.  

Ethical Issues Unique to Problem Solving Courts (http://
www.cobar.org/LinkClick.aspx?fileticket=--oSVWvew-
2w%3d&portalid=11).  This article, written by former GAL 
and current Magistrate Jami Vigil, is a fourth in a series dedi-
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cated to exploring current best practices and common issues 
facing problem solving courts.  The article briefly introduces 
three common ethical concerns related to problem solving 
courts (i.e., closed staffings and ex parte communication, 
judicial independence and impartiality, and the role of de-
fense counsel/respondent parent counsel as team members); 
highlights related National Association of Drug Court Profes-
sionals (NADCP) key components of problem solving courts; 
and provides best practice remedies.

Family engagement meeting quality assessment 
tool (https://gallery.mailchimp.com/cd781c9bc-
8f90270567729e9e/files/1f7a5db2-328e-48e1-bfb7-
5b5bac778cb5/IM_CW_2017_0050.pdf).  This memo issued 
by the CDHS describes and attaches a link to an assessment 
tool for family engagement meetings.  CDHS and county facil-
itated engagement staff created it to increase consistency in 
the development and effectiveness of family engagement and 
facilitated family engagement meetings. 

Fostering Success Program Supports Students of Inde-
pendent Backgrounds (https://collegian.com/2017/09/
fostering-success-program-supports-students-of-indepen-
dent-backgrounds/).  This article describes Fostering Success, 
a program at Colorado State University (CSU) which provides 
scholarships, care packages, social events, financial aid, aca-
demic skill building workshops, and service learning opportu-
nities to CSU students who “experienced foster care, kinship 
care, orphan status, unaccompanied homelessness or other 
independent backgrounds.” 

Child Health Plan Plus (CHP+) Member and Applicant 
Resources (https://www.colorado.gov/pacific/hcpf/child-
health-plan-plus-chp-member-and-applicant-resources).  
CHP+ is low-cost public health insurance for children and 
pregnant women who qualify, aimed towards individuals who 
earn too much to qualify for Health First Colorado (Colorado’s 
Medicaid Program) but not enough to pay for private health 
insurance, and paid for by a combination of state and federal 
funds.  Federal funding for CHP+ ended on September 30, 
2017.  The Colorado Department of Health Care Policy and 
Financing (Colorado) remains cautiously optimistic that Con-
gress will renew federal funding.  However, Colorado began 
sending families notice to research private health insurance 
options in November 2017 and will send families cancella-
tion notices in late December if Congress does not approve 
funding, as the state has funds to operate CHP+ until January 
31, 2018.  The above website provides links to information for 
CHP+ members, providers, stakeholders advocates, counties.

Lay Versus Expert Testimony: Does Venalonzo v. People 
Clarify the Law?  (http://www.cobar.org/LinkClick.aspx?fi-
leticket=t4-893r_HIg%3d&portalid=11).  This article exam-
ines and discusses issues raised by the Venalonzo v. People 
“ordinary person” test for determining lay or expert testimo-

ny.
Make Your Writing More Appealing (http://www.cobar.org/
LinkClick.aspx?fileticket=mxPs7HZsh9k%3d&portalid=11).  
This article is the first in a series addressing the results of a 
study regarding the advocacy preferences of state and federal 
appellate court judges.  Areas studied include the structure of 
briefs (e.g., statement of facts, standard of review, summary of 
argument, and conclusion); use of authority and the record; 
and writing style (e.g., argument position, block quotations, 
sentence length, subheadings, and footnotes).  Recommenda-
tions based on the study include: avoiding repeating head-
ings in the summary of argument, including a citation to the 
record for each sentence in the statement of facts, shortening 
block quotes longer than six or seven lines, and including sub-
headings where arguments are longer than six or seven pages.  

Memo from CalYOUTH: Predictors of High School Comple-
tion and College Entry at Ages 19/20 (http://www.chapin-
hall.org/sites/default/files/CY_HS_IB0817.pdf).  This memo, 
released by the Chapin Hall Center for Children at the Uni-
versity of Chicago, analyzes factors which impact the foster 
youth’s educational attainment (i.e., high school completion 
and college enrollment).  Analyzed factors include gender, 
race/ethnicity, age, academic history and achievement, 
maltreatment and foster care history, and risk factors such as 
alcohol/substance abuse disorders.  Conclusions indicate that 
while past academic difficulties, certain aspects of foster care 
history, behavioral health problems, and early parenthood im-
pede educational attainment, the amount of time foster youth 
spend in care past 18 is positively associated with educational 
attainment.      

Missed Opportunities: Youth Homelessness in Amer-
ica (http://voicesofyouthcount.org/wp-content/up-
loads/2017/11/ChapinHall_VoYC_NationalReport_Final.pdf).  
This brief, released by the Chapin Hall Center for Children 
at the University of Chicago, is the first in a series of briefs 
aiming to understand and address youth homelessness.  It 
highlights results from a national survey concerning unac-
companied youth homelessness in the United States.  Its 
findings demonstrate that one in ten adults aged 18-25 and at 
least one in 30 adolescents aged 13-17 experience homeless-
ness unaccompanied by a parent or guardian over the course 
of a year.     

The Substance Abuse and Mental Health Services Admin-
istration (SAMHSA), provides short and simple fact sheets 
addressing the symptoms of, treatment options for, and 
support groups and services for anxiety disorder, ADHD, 
bipolar disorder, depression, first-episode psychosis, and OCD 
(https://www.samhsa.gov/children/educational-resources/
family-educational-materials).  The fact sheets are provided in 
two formats – one for caregivers and one for youth.
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Strategies to Maximize Normalcy in Congregate Care: 
Making the Most of the Reasonable and Prudent Parent 
Standard (http://www.ypii.org/PDF%20files/Normalcy.pdf).  
The article provides summaries of the federal Strengthening 
Families Act and its reasonable and prudent parent standard; 
the interplay between normalcy and adolescent brain devel-
opment; a survey in which youth in congregate care reported 
less involvement in school, social activities, and milestone 
achievement; and recommendations to maximize normalcy 
for youth in congregate care.      

Psychotropic Medication Guidelines for Children and Ado-
lescents in Colorado’s Child Welfare System (https://drive.
google.com/file/d/0B5G5k6It2hLCcVVYVmxhd3VYM3M/
view).  These Guidelines were released by the State of Colo-
rado.  The Guidelines’ primary purposes are to: affirm best 
practices consistent with federal guidelines, highlight Colo-
rado progress, and address Colorado concerns.  They report 
to improve the 2013 Guidelines to reflect current prescribing 
data, treatment algorithms, and nationally-recognized stan-
dards.  

Race for Results: Building a Path to Opportunity for All 
(http://www.aecf.org/m/resourcedoc/aecf-2017raceforre-
sults-2017.pdf). This policy report is the second in a series 
issued by the Annie E. Casey Foundation.  While the initial 
report recommended solutions that would lead to better pol-
icy decisions for all children of color, this report recommends 
solutions that would help children in immigrant families have 
the stability, economic resources, and opportunities they need 
to survive.    

Trauma: What Child Welfare Attorneys Should Know 
(http://www.nctsn.org/sites/default/files/assets/pdfs/attor-
neyresourceguide_0.pdf ).  This article provides child welfare 
attorneys information about the impact of trauma, practice 
tips for incorporating trauma-informed practices into legal 
representation, and resources to assist in the representation 
of clients with trauma histories.  It begins with a summary  
list of tips, then follows with detailed information about each 
tip.
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CARES Upgrade Coming Soon
OCR is working with developers 
on an updated and streamlined 
Colorado Attorney Reimburse-
ment Electronic System (CARES) 
billing and case management sys-
tem which is designed to reduce 
the time OCR attorneys and their 
staff must set aside for data entry 
and retrieval and to reduce bill-
ing hassles by making financial 
information easier to manage and 
navigate. To read more about the 
upgrade visit http://www.colora-
dochildrep.org/attorney-center/
cares-upgrade/



OCR recently contacted the Office of Respondent Parent 
Counsel (ORPC) regarding reports OCR has received indicat-
ing that RPC are automatically appealing orders terminating 
parental rights.  ORPC provided the following policy, which 
does not include automatic appeals of termination orders:

The ORPC Appellate Policy is outlined in CJD 16-02 and 
requires that all respondent parent clients be advised of 
their right to appeal.  There is no automatic appeal upon 
a termination of parental rights. The decision to pursue 
an appeal rests entirely with the individual respondent 
parent. 

CJD 16-02 states that within seven calendar days after an 
appealable order or an order terminating parental rights, 
all RPCs are required to submit one of three documents 
to the ORPC: an Appellate Transmittal Form if the client 
wants to appeal, a signed Waiver of Appeal if the client 
does not want to pursue an appeal but has been advised of 
his/her appellate rights, or an unsigned Waiver of Appeal 
that contains a notice of diligent search to locate a missing 
client.  

If the RPC attorney cannot locate a client after diligent 
efforts, the attorney should assess how to proceed based 
upon the client’s last clearly articulated position. If the 
client previously expressed an interest in appealing, the 
attorney should submit the Appellate Transmittal Form to 
the ORPC within seven calendar days after an appealable 
order or termination order. If there was no discussion 
regarding an appeal and the client cannot be located, the 
attorney must provide the ORPC with an unsigned Waiver 
of Appeal noting they could not locate the client after dil-
igent efforts within seven calendar days of an appealable 
order or termination order.

Upon receipt of the Appellate Transmittal Form, the ORPC 
will select and notify the appellate counsel. Appellate 
counsel will file a Notice of Appeal and Designation of Re-
cord. Appellate counsel must also complete the Transcript 
Request Form and submit it to the managing court report-
er in the judicial district where the appeal originates. Trial 
counsel and appellate counsel are obligated to consult 
about appellate issues upon receipt of the appointment 
notification from the ORPC. The ORPC may grant requests 
for appellate counsel to be appointed for judicial reviews 
or interlocutory appeals.  

If you have questions regarding appeals through the ORPC, 
please contact the ORPC Appellate Director, Ruchi Kapoor, 
at rkapoor@coloradoorpc.org.

Congratulations and best wishes to Cathy Madsen, who recent-
ly left GAL practice to become a staff attorney at the Colorado 
Court of Appeals.  Since 2008, Cathy has been a GAL in Jeffer-
son County.  She was well-respected by all as a GAL and often 
took on difficult cases and legal issues. 

Congratulations to GAL Debra Dodd, who is now a part-time 
magistrate in Weld County. For the past 13 years, Deb has 
been a GAL in Weld County.  She has been a leader in the 19th 
Judicial District, serving on its Best Practice Team and as a 
mentor to young attorneys.  Deb will continue to practice as 
an appellate attorney for OCR and ORPC while she serves as a 
magistrate.  

Congratulations and best wishes to Kelley Southerland.The 
former Denver GAL was recently sworn in as a magistrate in 
Adams County.  Since 2008, Kelley has been a GAL in Denver 
County.  She was one of the principals of the Radley and South-
erland Law Firm which provided multidisciplinary best inter-
ests representation to hundreds of children in Denver Juvenile 
Court from 2011-17.  In that role, Kelley was instrumental in 
supervising and training young attorneys.  

Congratulations to Bettenberg, Sharshel & Maguire, LLC (BSM).  
BSM recently received the Speaking Up Award for exemplify-
ing the mission of Advocates for Children CASA through their 
support of children in the 18th Judicial District.  GALs Alison 
Bettenberg, Ranee Sharshel, and Tracy Maguire founded BSM 
in 2010.  Advocates for Children CASA indicate that BSM “not 
only have set the bar for guardians ad litem across the state but 
locally they go above and beyond partnering with stakeholders 
to improve the child welfare and juvenile justice system.  Ali-
son, Ranee, and Tracy individually dedicate their hearings and 
passion to do the work they do, volunteering regularly with 
community partners outside of the long hours they work on a 
regular basis.”   
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Applause and Accolades

Former Denver GAL 
Kelley Southerland is 
sworn in as a new-
magistrate in Adams 
County. 
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OCR thanks GAL and LST member 
Cindy Threet for drafting this article.

Q: What experience do you have with 
education law? Prior to becoming a 
GAL, I taught middle school and high 
school in Denver Public Schools for 
thirteen years.  In my capacity as an 
educator, I helped to design hundreds of 
IEP and 504 plans, including modifica-
tions, accommodations, and behavioral 
intervention plans. One of my strengths 
as an educator was designing inclusive 
curriculum to meet the needs of all 
students.  I returned to the practice of 
law in 2012, and since that time have 
worked as a Truancy GAL, an Education 
attorney, and an Expulsion Hearing 
Officer for Aurora Public Schools. Since 
joining OCR in 2015, I have also offered 
my services as an education consultant. 

Q: What protections are provided 
under Every Student Succeeds Act 
(ESSA) to ensure educational stabili-
ty for children in foster care?  Under 
ESSA, the School District, referred to 
as the Local Education Agency (LEA), 
must collaborate with the Child Welfare 
Agency (CWA) to implement ESSA’s 
provisions to ensure school stability, 
and prompt school enrollment and 
school success for children in foster 
care. Under ESSA, the State Department 

of Education, referred to as the State 
Education Agency (SEA), has a duty to 
implement ESSA, monitor and oversee 
the LEAs’ and CWAs’ efforts to comply 
with ESSA. The CWAs must develop a 
plan for ensuring educational stability 
as part of a child’s case plan while in 
foster care.  CWAs must also initiate 
and coordinate with LEA to complete a 
Best Interests Determination to an-
alyze whether it is in the child’s best 
interest to remain in the current school 
or enroll immediately in a new school.  
The cost of transportation cannot be a 
factor in determining the child’s best 
interest.  In addition, LEAs and CWAs 
must collaborate to implement written 
procedures for how transportation 
will be arranged, provided, and fund-
ed during the time a child is in foster 
care.  When a school change is needed, 
the LEA cannot decline enrollment on 
the basis that the child cannot produce 
documents normally needed for school 
enrollment. Rather, needed documents 
should be requested by the new school 
after the child enrolls.  The American 
Bar Association has an excellent web-
site with tools and resources to support 
school stability and success for children 
in foster care and to answer questions 
related to ESSA, www.fostercareanded-
ucation.org.

Q: A school district claims that they 
do not have a “body of evidence” and/
or need to try “Response to Interven-

tions” before evaluating a child for 
special education services. What can 
I do? Response to Interventions cannot 
be used by districts to delay evaluating 
a child for special education services.  
Once a parent or the individual with 
education decision-making submits a 
written request that a child be evalu-
ated for special education services, the 
clock begins ticking. Districts have 60 
days under IDEA to make an eligibility 
determination.  Often, districts claim 
they lack a body of evidence to deter-
mine eligibility, as the child’s school 
attendance has been irregular. However, 
the body of evidence can also be pro-
vided by doctors, parents, and the child.  
In my experience, districts require 
documentation from a medical doctor, 
recommendations by a therapist may 
be helpful, but insufficient on their own, 
to qualify a child for special education 
services.  

Q: The district says that my child does 
not qualify for an IEP. What can I do? 
If the parent or ESP disagrees with the 
district’s special education determina-
tion, they can request an independent 
evaluation by an outside agency at dis-
trict expense.  In addition, a child that 
does not qualify for special education 
services or an Individual Education Plan 
(IEP), may require a 504 Plan pursuant 
to Section 504 of the Rehabilitation Act 
of 1973 to enable them to have equal 
access to the general education curric-
ulum.  In their 504 Plans, students can 
receive accommodations, and occasion-
ally modifications. As there are no set 
rules for what a 504 plan should look 
like, the key is to be proactive, creative, 
and involved in developing and mon-
itoring your child’s 504 plan.  Having 
the accommodations and modifications 
in writing is important, as informal 
accommodations can fall by the way-
side when the child changes teachers. 
I have seen successful 504 plans for 
high functioning students with Autism 
Spectrum Disorder, ADHD, Anxiety, Ob-
sessive-Compulsive Disorder, Diabetes, 
Petite Mal Seizures, Turret’s Syndrome, 
severe allergies, and severe asthma. 

Education Law 
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Q: Education decision-maker versus 
educational surrogate, which one and 
when? Under IDEA, whenever the par-
ents of a child with a disability are un-
known, cannot be located, cannot act in 
the child’s best interest, or the child is a 
ward of the State, an individual must be 
appointed to act as a surrogate parent 
for the child in the educational process 
(ESP).  To ensure objectivity, the ESP 
cannot be an employee with the SEA, 
LEA, the caseworker, or another agency 
involved in the child’s educational care.  

The Department of Education should 
appoint an ESP within 30 days of learn-
ing that a child with a disability needs 
an ESP.  In addition, a judge may appoint 
the GAL as the ESP for educational deci-
sion-making and/or give the GAL specif-
ic authority to make educational or ear-
ly childhood service decisions for a child 
who has a disability. Foster parents and 
legal guardians fall under the definition 
of “parent” under IDEA and may serve 
as a child’s education decision-maker 
without being appointed as the ESP.  

Parents who are incarcerated can typi-
cally be located to participate by phone 
in their child’s IEP meetings, making the 
appointment of an ESP unnecessary. If 
the child does not have disabilities, and 
is not suspected of   having disabilities, 
the court may appoint a general educa-
tion decision-maker. A general educa-
tion decision-maker need not be a ESP 
and may be a caseworker. 

Michelle Jensen recently joined OCR as Training Coordina-
tor. Jensen is a graduate of California Western School of 
Law, where she focused her legal education on child and 
family law. Michelle received her Master of Social Work 
degree from San Diego State University, with a concentra-
tion in program administration. She is passionate about, 
and committed to, providing support and resources to 
vulnerable populations and families in transition. For the 
past 10 years, Michelle has been working in adoption, child 
welfare, family violence, dispute resolution, high-conflict 
divorce, and co-parenting. Michelle can be reached at 
michellejensen@coloradochildrep.org.
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Angel Foster joined OCR in October as part-time Adminis-
trative Assistant. Angel also works for the Colorado State 
Personnel Board. Angel earned her Bachelor of Arts in 
Journalism from Metro State University of Denver. Angel 
draws from diverse work experience, including sports 
reporting, military duty, city government, and 15 years in 
the private sector. Angel is passionate about administrative 
support and program management. Angel's other passion 
is women's sports; she is the Editor-in-Chief of an online 
magazine, and is the OCR newsletter designer. Angel lives 
in Wheat Ridge, Colorado with her son, dog, cat, and a 
cameleon.  

New OCR Staff



Office of the Child’s Representative Winter 2017 Newsletter Page 17

CLICK HERE TO RETURN TO PAGE 1 TABLE OF CONTENTS

MISSION
The mission of the Office of the Child’s Representative (OCR) is to provide effective legal representation to 
Colorado’s children involved in the court system because they have been abused and neglected, impacted 
by high conflict parenting time disputes, or charged with delinquent acts and without a parent able to 
provide relevant information to the court or protect their best interests during the proceedings.  As a state 
agency, the OCR is accountable to the State of Colorado to achieve this mission in the most cost-efficient 
manner without compromising the integrity of services or the safety and well-being of children.  The OCR 
is committed to ensuring that its attorneys provide these children, Colorado’s most vulnerable and margin-
alized population in the courts, the best legal services available to protect and promote their safety and 
well-being and to have their voice heard throughout all aspects of a case.

VALUES
1. Accountability: Colorado’s children, attorneys, and taxpayers can count on OCR to ensure that each 
decision we make and action we take advances our mission in a fair and transparent manner.

 2. Efficiency: OCR strives to accomplish its mission and conserve resources by streamlining efforts, adher-
ing to deadlines, resolving conflict constructively, and honoring well-defined projects, processes, and roles.  
We balance our drive to achieve with thoughtful planning and implementation.  

3. Empowerment: OCR cultivates an environment of respect and honesty.  We value the experience and 
expertise of the children we serve, our contract attorneys, and our staff.  We invest time to connect, focus 
on strengths, value feedback, and recognize success.  We support each other in our mission to empower 
children.

Office of the Child's Representative

OCR Board of Directors

(Former) Senator Al White (Chair), Mark Ferrandino, Mary Ann Liston, Donald Moseley, Kelvin Nicholson, 
Gwen Schooley, Barbara Shaklee, Maria Valdez, Marc Winokur, Victoria Shuler (Youth Member)

EXECUTIVE DIRECTOR 
DEPUTY DIRECTOR

CHIEF OPERATING OFFICER
STAFF ATTORNEY & LEGISLATIVE LIAISON

STAFF ATTORNEY
TRAINING COORDINATOR

ACCOUNTANT
ATTORNEY REIMBURSEMENT & HR MGR

INFORMATION SYSTEMS MANAGER
ADMINISTRATIVE ASSISTANT

Linda Weinerman
Sheri Danz
Mark Teska
Ashley Chase
Cara Nord
Michelle Jensen
Katie Irwin
Melanie Jannicelli
Rebecca Garrison
Angel Foster

OCR Staff




