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Guidance from CJ Directive 04-06

CJ Directive 04-06, Section V.B, provides, in part:

All attorneys appointed as GALs or Child’s Legal
Representatives shall be subject to all of the rules and
standards of the legal profession. The unique statutory
responsibilities of a GAL and a Child’s Legal
Representative do not set forth a traditional attorney-
client relationship between the appointed attorney
and the child; instead, the “client” of a GAL or a Child’s
Legal Representative is the best interests of the child.
The ethical obligations of the GAL or Child’s Legal
Representative, under the Colorado Rules of
Professional Conduct, flow from this unique definition
of “client.”




The Unique Role of the GAL

CJ Directive
04-06 and the
OCR Contract

The Rules Case Law

Topic 1: Conflicts

2 Cartoonbank.co
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“Try this—I just bought a bundred shaves.”

Conflicts: What are the issues?

Between
siblings:
-conflict
between best
interests

-personal
interest
conflict by

GAL




The Analysis

Identify the
client/clients. No direct adversity
Unique to this role:
BEST INTEREST

third person or
personal interest of
lawyer

Consider...
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Conflicts: What are the issues?

Is your loyalty
compromised?
epartment Eveniif not, is there
S G @ perceptionyour
-foster parent loyalty is
-department compromised?

employee agrees




Addressing Conflicts

* Fact-specific
analysis

* Make record to court

* Court may require

GAL to continue
representation

Topic #2: Lawyer as Witness

1 CJ Directive 04-06
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‘ “Atthe court’s People in the Colo. Rl:fcl'::r;-l .
direction and in Interest of .E.B., Elasess v

compliancewith | 854 P.2d 1372 dressesissues
Section 19-3- (Colo. App. of c d
606(1), C.R.S., file 1993)(when GAL [c0i en d

written or oral |
a cate
report(s) with the LELCH Wy

courtand allother  recommendations al ess
parties.” as opinion based [0S thatt
onindependent .issuesthe R
investigation, GAL [iSeekStoad

actsaswitness and [JalCCoRtemp! ‘
by the Directive

“Conduct an
independent
investigation in a
timely manner.”  is subjectto cross-

examination)
04-06, V.D(2,4)




Topic #3 Investigations and
Social Media

A

v @ 7 WHATISSOCIALMEbIA?

b Facebook, Twitter, Linkedin, Instagram

SOCIAL MEDIA AS AN

Colorado Bar Association
Ethics Committee

( U v Formal Opinion 127
J / ‘\ “Use of Social Media for

Investigative Purposes”




Public portion of social media

“The Committee concludes that simply viewing
——

the public portion of a person’s social media
profile or any public posting made by an g:l,

‘ individual does not constitute a
‘communication’ with that person. Therefore, =

the lawyer’s conduct in viewing such material ¥
does not implicate any of the restrictions upon
L5y, communications between a lawyer and certain
others involved in the legal system.”

Prohibition against use of deception

Citing to Colo. RPC 8.4(c) and 4.1, the
—

Committee stated: “[A] lawyer must never use
deception to gain access to a restricted portion E’

‘ of a social media profile or website. This
e prohibition includes ‘pretexting’ and other e
4

forms of trickery through which the person
seeking access to a restricted portion of a

/,,,.: social media profile pretends to be someone
other than himself or herself.”

Requesting permission to view restricted
portion of site from unrepresented person

“[L]Jawyers and their agents must provide
sufficient disclosure to allow the s
unrepresented person to make an

S informed decision concerning whetherto s,
grant access to restricted portionsofa p

social media profile.”
-name of lawyer
-acting on behalf of client
-nature of matter related to lawyer’s
request




When lawyer knows the person is
represented...

“In the course of representing a client, a lawyer

may not request permission to view a restricted = "Saaec

portion of a social media profile or website of a g:l,
‘ person the lawyer knows to be represented by

another lawyer in that matter, without obtaining =

consent from that counsel.”
See Colo. RPC 4.2

Asking someone who has access to
obtain the information

“The lawyer’s ethical obligations when dealing
with the third person on behalf of a clientwill = "l
partially depend on the status of the third g,
‘ person. Under no circumstances may the
e lawyer request that the third person make e
requests for new or additional information from
‘ a party or witness if the lawyer would be legally
Pz OF ethically pro_hl_blte_d fl_‘om requesting or
obtaining it directly.”

Jurors and Judges

Communication is governed by Colo. RPC 3.5.
Prohibition on ex partecommunication with = e

‘ judges and prospective and sitting jurors may
b
Corne

e implicated by social media communication.
5/
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Colo. RPC 8.4(c) was amended in
September 2017

It is professional misconduct for a lawyer to:

c) engage in conduct involving dishonesty, fraud,
deceit or misrepresentation, except that a lawyer
may advise, direct, or supervise others, including
clients, law enforcement officers, or investigators,
who participate in lawful investigative activities;
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Topic #4: File Retention

Directive, Contract and Rule

CJ Directive OCR Contract Colo. RPC 1.16A
B “Attorneys shall maintain . “Accurately Client File
records of all work P q
nerformed relatingto maj‘ntam all records Retention
courtappointmentsand [EER ‘of all work -note other
EEILELCEIETL R performed pursuant retention

records available to the . - 1
OCR and/orto the court [SREES tO ,thls requirements may

for inspection, audit and é@ement---"-: i ﬂpplv
evaluation in such form 4 ~— {
3 and manneras the OCR or SIS |

court may require, subject
to the attoney work
product doctrine and any
otherapplicable

privileges.”
04-086, IV. B(3)




Colo. RPC 1.16A

Client authorizes Lawyer gave written After expiration of 10
CES TR R W notice to client of years following
AT EC AT [awyer’s intention to termination of

the client, and destroy the file on or representation,

there are no pending [ELCHCEICINLITA T Sdestruction'is

or threatened legal  not less than 30 days ;/ permissible, WITHOUT
proceedings known after the date of notice, \\[I{I L8 LI

to the lawyer that v { provided no pending or

[N "
relate to the matter  RUTTEETEN) peﬂaiﬂﬂ threatened legal

OR 1 proceedings known to
the lawyer AND lawyer
has not agreed to the
contrary

Note the separate and specific deadlines for
criminal matters. Colo. RPC 1.16A(c).

Consider...

Topic #5: Your Well-Being




Suffering in Silence: The Survey
of Law Student Well-Being and
the Reluctance of Law Students
to Seek Help for Substance Use
and Mental Health Concerns (the

“Law Student Survey”) M E NTAIE
+ JM. Organ, D. Jaffe, K. Bender HE ALTH
RE WELL S
T

* 66]. Legal Educ. 116 (2016)

The Prevalence of Substance Use
and Other Mental Health
Concerns Among American __
-_
-

Attorneys (the “Hazelden Study”)

* PR.Krill, R. Johnson, & L. Albert
* 10]. Addiction Med. 46 (2016)

THE PATH TO
LAWYER WELL-BEING:
Practical Recommendations
For Positive Change

THE REPORT OF THE
NATIONAL TASK FORCE ON
LAWYER WELL-BEING

A continuous process in which lawyers strive for thriving in each dimension of their lives:

Cultvating personal safsfactn, Engagrgin mnnus leaming and e pursut of

growth, and enrchment in work, —————— uumm ordeckaly g che 1 ketr

financial staity. OCCUPATIONAL VBOpMEnt, mODNng Conive wekess,
Developing a serse of
mezningtulness and pupose in &l

am o,
Sivng for requfar physical acivey, proper det
and rutrton, suficlent sieep, end recovery;

minmezng e use of addctne substances

Recognizing the importance of
emotions. Developing he abilty
o ey mmnage o o
emotons o

heelth, scnere gnuls an

ing
Soskng holpfor mental heath
When needed.

Dovkping a sensa ol carmecton, belo ‘Seeking heip for physicalhealth when needsd,
0 ouk ek e mac il
mmmwxwaﬂ s
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Relevant to all Practitioners

Well-Being
Satisfaction
petence in the
Profession

Tips for Success

1. Prioritize health

2. Set and honor
boundaries

3. Know your triggers

4. Develop coping
mechanisms

5. Utilize resources,
such as Colorado
Lawyer Assistance
Program and OCR

6. Rule of 3

ADDITIONAL
RESOURCES

Office of Child's Representative
» coloradochildrep.org
Office of Attorney Regulation Counsel
> coloradosupremecourt.com
Colorado Lawyer Assistance Program (COLAP)

> coloradolap.org
Colorado Attorney Mentoring Program (CAMP)
» coloradomentoring.org
Colorado Bar Association: cobar.org
» Law Practice Management
» Casemaker
» Member benefits
Ethics Hotline — 303-860-1115
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