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• The Indian Child Welfare Act of 1978 is found at 25 U.S.C. §§ 1901-63

• Colorado codified the federal law into Colorado law at § 19-1-129, C.R.S.

• The GAL plays an important role in ensuring ICWA's application to an Indian child subject to a child-custody proceeding by supporting the relationship between a child and his or her parents, extended family, and Tribe.  Ensuring compliance with ICWA also helps to prevent unnecessary delay occasioned by appellate reversals and remands for noncompliance.  People In Interest of L.L., 2017 COA 38, ¶ 44, 395 P.3d 1209, 1216

• C.A.R. 3.4 requires every dependency and neglect appeal requires the Appellant to include a “Statement of ICWA Compliance.”  

• This statement must address every parent, even if that parent is not appealing.

The statement must include:
(i)    Inquiry by the court
(ii)   Copies of ICWA notices 
(iii)  Postal return receipts of ICWA notices 
(iv)  Responses received
(v)   Additional notices
(vi)  Date(s) of any ICWA ruling

• Ensuring each these requirements are satisfied at the trial level will avoid a permanency delay for your child by an ICWA remand from the Court of Appeals.

i)  INQUIRY BY THE COURT  Takeaway point:  COURT ITSELF MUST ASK THE PARENT!
• The trial court must ask the parent directly.  

• The RPC making a statement that ICWA does not apply will not suffice.  

• The Court of Appeals is routinely either remanding the entire case, or asking the Appellant to locate the parent and find out the ICWA information.  The Appellant must then file a supplemental brief regarding what the parent stated.  If the parent indicates any Native American heritage, an ICWA remand will be guaranteed.  If the parent indicates directly that ICWA does not apply, the Court “may” find this is harmless error, but harmless error is assessed on a case-by-case basis.

“Because ICWA intends for tribes themselves to decide whether children are tribal members, sufficiently reliable information of virtually any criteria is sufficient to trigger ICWA's notice requirements. When in doubt, it is better to conduct further investigation into a child's status early in the case; this establishes which laws will apply to the case and minimizes the potential for delays or disrupted placements in the future.”
People In Interest of J.L., 2018 COA 11, ¶ 10, 428 P.3d 612, 615

• The court must ask once at the initial appearance and again when the termination motion is filed.

“The trial court should have made that inquiry at the first hearing after the petition in dependency and neglect was filed and again at the start of the termination proceeding.”  
People In Interest of J.L., 2018 COA 11, ¶ 13, 428 P.3d 612, 615.


• An ICWA determination from a prior case (even with the same parents!) will not suffice. 

“Nothing in § 19-1-126, ICWA, or the 2015 Guidelines permits a court to make ICWA findings by taking judicial notice of prior proceedings. In fact, the 2016 regulations and guidelines now explicitly prohibit a court from doing so.”  
People In Interest of A.D., 2017 COA 61, ¶ 17, 413 P.3d 290, 295


• If there is any mention of Native American heritage, notice must be sent, even if the parent disavows the heritage.
	
“Statements, actions, or waiver of a parent cannot overcome otherwise sufficiently reliable information.”
People In Interest of J.L., 2018 COA 11, ¶ 18, 428 P.3d 612, 616 
See also L.L., ¶ 20; accord B.H., 138 P.3d at 304 

(ii)  COPIES OF ICWA NOTICES  Takeaway point:  DHS MUST GIVE THE TRIBE SUFFICIENT INFORMATION IN THE NOTICE!
• DHS must file each notice it sends with the court.  This is required by the Guidelines.

“Departments must directly notify each concerned tribe by registered mail with return receipt requested of the pending child-custody proceedings and its right to intervene. L.L., ¶¶ 34-35. 

• DHS should include at least one copy of the attachments it sent with the notice (i.e. the petition, the motion for termination).

“We cannot discern that the department attached a copy of the petition. See 25 C.F.R. § 23.11(d)(4). Therefore, we conclude the notice did not comply.”
People ex rel. N.D.C., 210 P.3d 494, 498 (Colo. App. 2009).


• If the record is unclear what information the tribe was given, or if the tribe was not given sufficient information to make an accurate determination, your case could be subject to remand. 
 
“Absent evidence the notice was sufficient, a tribe's non-response cannot be deemed a determination that the child is not an Indian child within the meaning of the ICWA.  Therefore, because the trial court and the respondent parents should have the opportunity to examine the notices, we conclude the filing requirement set forth in the Guidelines is an essential component of the ICWA notice process.
People ex rel. N.D.C., 210 P.3d 494, 497 (Colo. App. 2009).

• What is required in the notice?

The notice must include:
(1) The child's name, birthdate, and birthplace;
(2) All names known (including maiden, married, and former names or aliases) of the parents, the parents' birthdates and birthplaces, and Tribal enrollment numbers if known;
(3) If known, the names, birthdates, birthplaces, and Tribal enrollment information of other direct lineal ancestors of the child ...; [and]
(4) The name of each Indian Tribe in which the child is a member (or may be eligible for membership if a biological parent is a member).
25 C.F.R. § 23.111(d)(1)-(4).
People In Interest of J.L., 2018 COA 11, ¶¶ 11-12, 428 P.3d 612, 615

• Attachment of trial court pleadings are required

“The notice must also include a copy of the petition, complaint, or other document by which the child-custody proceeding was initiated and, if a hearing has been scheduled, information on the date, time, and location of the hearing, and various statements related to the tribe's right to intervene and petition for a transfer. 25 C.F.R. § 23.111(d)(5)-(6).” 
People In Interest of J.L., 2018 COA 11, ¶¶ 11-12, 428 P.3d 612, 615


• DHS must tell the tribe they can intervene, and advise the tribe of other rights.

“The notice must also state that the biological parents, Indian custodians, and the child's tribe have an absolute right to intervene in the proceedings; an indigent Indian parent or custodian is entitled to appointed counsel where authorized by state law; the Indian parents, Indian custodians, and child's tribe will have, on request, up to twenty additional days to prepare for the proceedings; and the Indian parents, Indian custodians, and the child's tribe have the right to petition the court to transfer the proceeding to the child's tribal court under 25 U.S.C. § 1911, absent objection by either parent. 25 C.F.R. § 23.11(e)(1)-(7).”
People ex rel. N.D.C., 210 P.3d 494, 498 (Colo. App. 2009)


• Any known Native American heritage information should also be included.
“Moreover, criteria upon which membership may be based include enrollment, blood quantum, lineage, or residence on a reservation. Therefore, if one or more of those criteria are present, the department should place that information in the notice.”

“There is no information about N.D.C.'s great-grandmother, who was also an enrolled tribal member and with whom the caseworker was in monthly contact. The department knew this information very early in the case, but there is no showing the caseworker gave it to the tribe. However, this information is precisely the kind of “other identifying information” that could aid the tribe in determining whether N.D.C. was eligible to enroll and would aid this court and the trial and juvenile courts in determining whether adequate notice was provided. See 25 C.F.R. § 23.11(d)(3).”
People ex rel. N.D.C., 210 P.3d 494, 498 (Colo. App. 2009)

• Any pending dates must be included
“The initial notice did not contain the date of the dispositional hearing, although that hearing had been set eleven days before the notice was sent.”

“The department must send notice of the pending proceedings, including the proceeding to place the child in foster care.”
People ex rel. N.D.C., 210 P.3d 494, 499 (Colo. App. 2009)


(iii)  POSTAL RETURN RECEIPTS OF ICWA NOTICES  Takeaway point:  RECEIPTS MUST BE FILED WITH THE COURT!
• The Children's Code requires the return receipt cards showing notice was made by registered mail must be filed with the court as soon as possible. §§ 19–1–126(1)(c), 19–3–602(1)(b), C.R.S.

• Without the receipt, there is no proof the notice was received by the tribe.  Thus, if the tribe never responds, you cannot proceed with termination.

“We agree the department violated the ICWA by not filing copies of the notices and the return receipt cards with the court and conclude the error was not harmless because there is no showing in the record or the supplemental documents filed by the department that the tribe knew mother was an enrolled tribal member or had lived on the reservation.” 
People ex rel. N.D.C., 210 P.3d 494, 496 (Colo. App. 2009)


(iv)  RESPONSES RECEIVED   Takeaway point:  CONFIRM EACH TRIBE HAS RESPONDED!
• Ideally, every tribe will send a response.

• If there is no response, you may proceed with the hearing so long as the record contains the return receipt card which shows notice was received by the tribe at least 10 days prior to the hearing.

“Notice must be sent so that it is received by the tribe at least ten days before the hearing in which a party seeks to place the child in foster care or to terminate parental rights.” People in Interest of S.R.M., 153 P.3d 438, 442 (Colo.App.2006).

“Mother further implies the court should have waited to hold the hearing until the tribe responded to the notice. However, the court need not delay the termination hearing until the tribe responds; it need only wait ten days post receipt, as required by the ICWA.”
People ex rel. N.D.C., 210 P.3d 494, 500 (Colo. App. 2009)


(v)  ADDITIONAL NOTICES  Takeaway point:  New date = new notice!
• Every new termination date requires another round of notices.
• Every round of notices must include all the required information.

“Subsequent notices must comply with the ICWA notice requirements, including all the information in 25 C.F.R. § 23.11(d) and (e). See 25 U.S.C. § 1912(a); 25 C.F.R. § 23.11(a)…. Accordingly, the department's notices of the dispositional, termination, and amended termination hearings did not comply with the ICWA.”
People ex rel. N.D.C., 210 P.3d 494, 499 (Colo. App. 2009)


(vi)  DATE(S) OF ANY ICWA RULING  Takeaway point:  WRITTEN ORDERS SHOULD STATE ICWA FINDINGS!
• If ICWA is addressed at court, the written order should include this information
• If DHS provides pre-prepared orders, ask that the court write in the ICWA information

• Once the court determines ICWA does not apply, there is no need to ask again at every hearing.  

• BUT, the court must make another inquiry and another determination when the termination motion is filed.

Other notes:

• A review of the DHS file will confirm if they have complied with ICWA

• If DHS has complied with ICWA, but have not filed the appropriate documents with the court, request on the record that DHS file them.  File a motion, if necessary.

• Remember!  If it is not in the court file, it does not exist for the Court of Appeals

“We are not persuaded that the error here is harmless because all known information was not provided to the tribe in a manner that appears in the record.”  People ex rel. N.D.C., 210 P.3d 494, 498 (Colo. App. 2009)

• On appeal, don’t be afraid to agree with the parent that a glaring ICWA violation has occurred.  This will ultimately save your child time waiting for the inevitable remand

• On appeal, harmless error is your best friend
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Feel free to contact me with any questions!
Debra Dodd, debradoddlaw@gmail.com, (303) 915-2106
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